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INTRODUCTION

The Institute of Human Rights Defender in Armenia has been in the process of continuous
formation and development since the day of its inception. It has been true for every Human
rights defender in office. Such a development can only be achieved through consistent work: a
work that is also called to ensure institutional development and public trust. It is due work
according to such principles, that the Institute of Human Rights Defender in Armenia complies
with the international requirements and standards of the Ombudsman's national institute. The
institution has an "A" status, which indicates compliance with the Paris Principles, as well as of
a high international reputation.

Any person implementing the defender’s mission in the high office of the Human Rights
Defender has the obligation to maintain and develop this valuable achievement. It should also
be understood by every representative of the Defender's staff. The Human Rights Defender’s
activities were implemented with this particular fundamental motive also in 2017. Moreover,
these activities have always been distinguished by the fact that those imply collaboration with
state bodies, close collaboration with civil society and international institutions and partners in
other countries. Labor efficiency also requires intolerance towards any infringement of rights
and consistency in its elimination.

Nevertheless, human rights protection is full of challenges that are constantly changing and
require new approaches to overcome each of them. At the same time, the protection of rights
can be effective only if there is a clear and specific system of bodies and organizations dealing
with the relevant issues inside the state. This, in its turn, implies clear separation of the
functions of certain bodies or organizations, conditioned by their roles and issues. Each of them
must have a legal status, which is specific to that particular body or organization and does not
repeat those of the others.

The high mission of protecting human rights and freedoms, being one of the key areas of each
country, is essential both for the development of the country and for the protection of every
person.

According to the newly formed pan-European principles, the states themselves should take the
possible steps so that every person can feel fully protected in his country. Therefore, the
Ombudsman's institute is given a special importance as an independent actor of the system of
the protection of rights and freedoms.

Nevertheless, the Human Rights Defender's Institute should be perceived as an entity, which
adds on to the system of state institutions and, being above any ministerial interests, is called to
promote the strengthening of the whole mechanism of protection of rights in the country, while
actively working with civil society and international partners.

These fundamental ideas are to be the basis of the development of the entire rights protection
system of the Republic of Armenia.



SECTION 1. STRATEGIC DEVELOPMENT DIRECTIONS AND MAIN PRINCIPLES OF
ACTIVITY OF HUMAN RIGHTS DEFENDER'S OFFICE

CHAPTER 1. NEW LEGAL FRAMEWORK FOR HUMAN RIGHTS DEFENDER ACTIVITY AND
GUARANTEES OF INDEPENDENCE

From March 2017, the RA Constitutional Law on the Human Rights Defender has come into
force, which has strengthened the Guarantees of the activities of the Defender and his staff, and
in some cases envisaged principally new legal solutions for effective work.

First, the basis of the new Law is the Constitution of the Republic of Armenia, which not only
provides the constitutional right to everyone to receive the assistance of the Human Rights
Defender, but also provides for new constitutional functions and high guarantees of
independence in a separate Chapter.

Throughout 2017, the Defender's activities have been implemented in two main directions:
individual cases, as well as on preventive activities. Moreover, this work has been carried out
based on the scope of powers vested to the Human Rights Defender by the Law.

The first is to observe the protection of rights and freedoms and, in case of violations, promote
their rehabilitation through discussion of individual cases. In all these cases, applying the
individual approach, both the specific complaints and in the framework of procedures initiated
by the office, the circumstances that testify to the alleged violation of the specific right were
examined, measures required by the Law were taken to evaluate the fact of infringement and to
take appropriate measures to recover it. Within the framework of this direction, permanent
work has been carried out with citizens aimed at correcting the ways of solving the issues raised
in the complaint!.

The second fundamental direction of the Human Rights Defender's work are the preventive
activities of the Human Rights Defender. It has been implemented through periodic monitoring
visits, suggestions for solving the issues revealed during those visits and promoting the
implementation of these proposals, through conducting fact-finding works and more. Moreover,
this direction also assumed individual work with citizens. New directions of work have been
developed based on implementation of this function.

These two directions of work cannot exist one without another, they must be supplemented by
one another. Only the simultaneous implementation of these directions can provide a real
result, with the aim of excluding cases of violation of human rights and freedoms by any state or
local government body or official.

During the above-mentioned activities, the focus has also been on strengthening the status of
the Defender's Staff and further development of its capacities.

! As the statistics show, the number of individual cases, which have received positive solution, has grown dramatically in 2017.



Examination or consideration of complaints addressed to the Human Rights Defender is not an
end in itself. In addition to the procedure of discussions regarding specific situations, in each
case they are analyzed with consideration to exclude the grounds for the infringement and to
take action towards elimination of those grounds. Restricting only on discussions of individual
complaints cannot ensure sufficient effectiveness of the work.

Particular emphasis was laid on the development of this direction of works in the new
Constitutional law "On Human Rights Defender", based on the Constitution. With the new
solutions, the importance of the Ombudsman's institution has been raised in the legal system of
our country on the one hand, and, on the other hand, as we have mentioned, the absolute right
of every person to apply to the Ombudsman has been recorded.

Of course, recording the issues in the field of human rights protection and simply reflecting
those in the specific report, annual communique or any other report is not enough. The Human
Rights Defender himself must have a legal opportunity to contribute to the solution of all these
problems, as well as to the implementation of recommendations for their elimination.

Accordingly, new directions of the Human Rights Defender's activities have been developed in
2017. The new function reserved by the Constitution is to promote the improvement of
normative legal acts related to rights and freedoms. Based on that, provisions of the
Constitutional law allowed forming a new practice. It refers to drafting legislative acts and
putting those in circulation, in order to present the fully finalized version of those acts to the
body that should accept them, including the parliament. The main part of the developed and
circulated legislative packages has already passed the stage of necessary discussions and is
currently in the final stage of summarizing.

Considerable attention was paid to the prevention of torture and other forms of ill-treatment in
terms of the activities of the Human Rights Defender. Particularly, through the status of
national torture prevention mechanism, a clear separation was made between individual
complaints and periodic or monitoring visits regardless of whether there is a complaint or not.
This approach has made it possible to conduct visits to places of detention and to undertake
fundamental screening regardless of existence or absence of a complaint or the application. This
directly stems from the requirements of international experience. Moreover, the independent
experts of the preventive mechanism (a psychologist, a sociologist, doctors, including
psychiatrists) were also involved in the visits. The members of the Human Rights Defender's
Advisory Board were also involved in the works of the Prevention Mechanism?.

One of the main directions of the Human Rights Defender's activities in 2017 is the protection
of children's rights based on the solutions provided by the Constitutional Law, which was
implemented through the relevant specialized subdivision. One of the most important aspects is
protection of the rights of persons with disabilities, the fundamental implementation bases of
which have been prepared during the reporting year — towards the new legislation to be
adopted.

2 Detailed information on the activities of the preventive mechanism is presented in the relevant annual report for 2017.
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One of the most important directions of work in 2017 was organization and implementation of
trainings. This was done in all areas of human rights activities. Representatives of the Defender's
Staff, as well as NGOs, journalists and international experts have participated in these trainings.

The work in all these areas would not yield results if there were no guarantees of independence
based on Constitutional amendments and Constitutional law.

First, it was important to state at the level of the Constitutional law, that persons holding
positions in the Defender's Office cannot provide explanations or be questioned regarding the
Defender's decisions made based on the nature or analysis of the applications or complaints
addressed to the Defender, as well as provide those to other persons without the written consent
of the Defender. Moreover, this same requirement also applies to representatives of non-
governmental organizations and independent experts working with the Human Rights Defender
in the framework of the national mechanism for the prevention of tortures. This new solution is
particularly important in terms of strengthening the confidence of the applicants.

Additionally, Article 332.1 of the Criminal Code establishes a separate criminal offense, which
imposes criminal liability for obstructing the exercise of the Human Rights Defender's powers,
including interference in any form in his / her activities, and starting from 2017, also forbidding
entrance to any place to a competent person, acting based on the Defender’s decision, connected
to the execution of the powers of the Human Rights Defender.

The Constitution and the Constitutional law adopted on its basis have set serious guarantees for
the Defender's financial independence for the first time.

First, according to Article 193 (4) of the Constitution, the State ensures adequate funding of the
Human Rights Defender's activities. It should be specially mentioned, that the Defender's
Institute is the only one in the Constitution for which such requirement is fixed.

Based on this, the Constitutional law has stated that the budgetary funding request (estimate) for
the Defender and his staff for the upcoming year should be included in the draft state budget,
and, in case of objection, should be submitted to the National Assembly of the Republic of
Armenia together with the draft state budget. The Government submits to the National
Assembly and the Defender the justification for objection of budgetary funding.

Furthermore, the amount allocated in the National Budget for the financing of the Defender and
his staff, as well as for the Defender as a National Preventive Mechanism, cannot be less than
the amount allocated for the previous year's state budget.

The law also requires special funding requirement for the activities of the Defender as a national
preventive mechanism. The remuneration of independent experts of the Prevention
Mechanism, unlike the previous Law, is made at the expense of state budget funds, from the
funds allocated to the Defender's Staff for that purpose.

The Defender's cooperation with state and local self-governing bodies, as well as joint work
with civil society is of extreme importance. As a result of joint efforts, this contributes to the

restoration of the rights of the citizens. A practical closer collaboration practice has been
11



established with competent authorities, which allows operative exchange of information in
everyday work. In almost every body, working groups or responsible staff are nominated, who
regularly engage in working discussions with the Defender's staff aimed at ensuring the
realization of rights.

The work with the National Assembly is the core of the Human Rights Defender’s work. A close
collaborative work is being done here both with parliamentary committees (such as
parliamentary hearings, participation in separate sessions, etc.) and at the level of individual
cooperation with the deputies. This working approach has an important role for the
development of the Defender's Institute. Moreover, a new practice is the work of the Defender's
Representative to the Parliament, who works with the Parliamentary Staff and experts of the
Committees. This is aimed at strengthening institutional ties between the two institutions.

Based on the same principle the work with the Constitutional Court is also a key direction.
Here, activities are carried out by presenting applications to the Constitutional Court, as well as
by submitting amici curiae to the Constitutional Court in other cases connected to human rights
or freedoms. The Institute of Defender's Representative operates in the Constitutional Court too.
All this was possible thanks to high quality cooperation with the Constitutional Court.

As a new direction of work, cooperation with the European Court of Human Rights is
important. The legal criteria developed by the European Court are a cornerstone for the
development of the country's legal system. Therefore, one of the Human Rights Defender's
primary tasks is to promote the introduction of these criteria in the country using all legal
instruments provided by law.

An active work has been commenced with the Committee of Ministers of the Council of Europe
in connection with the participation in execution of the decisions of the European Court of
Justice.

A permanent connection is established with the United Nations High Commissioner for Human
Rights, the United Nations Development Program, the United Nations Children's Fund and
other institutions.

CHAPTER 2. TRANSPARENCY THE HUMAN RIGHTS DEFENDER'S ACTIVITIES AND WORK
WITH THE CIVIL SOCIETY

Highlighting the transparency and publicity of the RA Human Rights Defender’s activities, a
large-scale work has been carried out in 2017 to develop cooperation with the media.

First, a Public Relations Division was established in the Human Rights Defender's Office in
2017, which is to ensure the transparency of the Defender's activities through mass media. The
official website of the RA Human Rights Defender, www.ombuds.am, the main goal of which is
to raise public awareness of the role and activities of the Human Rights Defender, as well as to

make the information more transparent and accessible, is being continuously improved. It
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contains data on the structure of the Human Rights Defender's Staff, the functions of the
subdivisions and the activities they implement, as well as on annual communiques and special
reports. The news and official information on the activities of the Defender are also published
on the website. In collaboration with UNICEF and Kaspersky Lab, the Human Rights Defender's
Office launched in 2017 a website www.children.ombuds.am, dedicated to protecting children's
rights. The main purpose of the website is to raise awareness on the children’s rights and legal
capacities of their protection.

In close collaboration with mass media, a practice has been introduced, in the framework of
which reporters in specific areas are involved in trainings supported or coordinated by the
Human Rights Defender. Additionally, an in-depth analysis has been undertaken in relation to
specific aspects of journalistic work and the responsibilities of public authorities in this respect
(this is further discussed in detail later in this report).

Another mission of the Human Rights Defender as a national Human Rights Protection Institute
is close cooperation with representatives of the civil society. The main direction of the
Defender's work is to promote the work of non-governmental organizations and to make their
activities visible in state bodies. Highlighting this specificity of the activities, an extensive work
has been carried out in 2017 with non-governmental organizations working in areas such as
protection of women, people with disabilities, children, prevention of tortures, protection of
human rights in the armed forces, and other areas?.

The new direction of the activities is visits of the Defender and his staff to provinces and
especially villages. During 2017, a special attention was paid to border-side villages. During
these visits, possibilities are being created to learn the problems of villagers directly and to take
measures to contribute to their solution. Moreover, the complaints addressed to the Human
Rights Defender and the issues raised in those are taken into consideration when developing the
schedule of visits. This practice not only ensures accessibility of the Defender, but also promotes
public confidence towards the Defender's Institute. These visits, depending on the nature of the
issues in focus, are also attended by members of the Councils adjacent to the Human Rights
Defender, or by other non-governmental organizations (e.g. "Shirak" non-governmental
organization in Gyumri).

In 2017, sessions of the Advisory Council on the Prevention of Tortures adjacent to the Human
Rights Defender were held, including with enlarged presence, with participation of
representatives of the sectoral NGOs, independent experts and officials. During the sessions, the
participants discussed the issues of protection of the rights of imprisoned persons, the forms and
the procedure for completing medical examination protocols related to torture and ill-treatment
in locations of detention of arrested and detained persons, issues related to the right of education
of the mentioned persons and other problems.

In 2017, meetings of the Expert Council on the Rights of the Military Servicemen were also
held, during which issues related to the health screening of reservists, issues regarding rights of

3 For details, see "Women's Rights", "Rights of Persons with Disabilities" and "Children's Rights", "Human rights in armed forces" sections.
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pre-conscription civilians during the military registration process, and the rights of soldiers
during the disciplinary proceedings were discussed along with other issues. Members of the
council, representatives of the Ministry of Defense and of non-governmental organizations
participated in the meetings.

In parallel with the development of the activities of the Human Rights Defender, the question of
establishing councils in other areas is also being discussed.

Besides the council formats, other mechanisms of joint work have also been actively used. In
particular, it refers to joint discussions, participation in training courses, participation in projects
implemented by non-governmental organizations, their involvement in projects coordinated by
the Defender's staff, and so on.

CHAPTER 3. STAFF OF THE HUMAN RIGHTS DEFENDER AND ITS ACTIVITIES IN
SPECIFIC AREAS

Structure of the Human Rights Defender's Staff

After the adoption of the RA Constitutional law "On Human Rights Defender" and clarification
of directions of the Defender's activities, the new structure of the Defender's Staff was set in
2017.

Two departments, as well as other subdivisions were formed:

1) The Department of Protection of Civil, Socio-Economic and Cultural Rights;

- Division of Protection of Social-Economic and Cultural Rights;

- Division of Protection of Child Rights,

- Division of protection of the rights in public service organizations*;

2) Department for the Protection of Human Rights in the areas of Criminal Justice and
Armed Forces;

- Division of Protection of Human Rights in Criminal Court and Places of Detention?,

- Division of Protection of the Rights of Soldiers and Members of Their Families.

The following were established as separate structural subdivisions:

- Division of Prevention of Torture and Ill-treatment,
- Center for Human Rights Research and Education®,
- Division of International Cooperation,

- Division of Public Relations.

In 2017, the provincial divisions in Shirak, Gegharkunik and Syunik marzes continued to
operate as separate structural subdivisions.

4 Starting March 1, 2018 — Division of protection of rights in the area of entrepreneurship.
> Starting March 1, 2018 — Department of protection of rights in the area of criminal justice.
6 Starting March 1, 2018 — Research and education center.
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The number of applications and complaints received by the RA Human Rights Defender in 2017
has increased by about 1000 and reached the number of 6417 applications. In 2017, the number
of draft legal acts, presented for provision of opinion, has increased dramatically. Thus, after the
Constitutional reforms, 144 drafts were developed and submitted in 2017 to the Human Rights
Defender's Office. In regard of 75 of them total 530 remarks and recommendations were made.

The total number of positively solved cases has been increased more than twice (detailed
statistics is presented as an annex).

Defender s activities in separate areas:

Contributing to improvement of normative legal acts and their application practices

There has been a number of drafts of Constitutional Laws, Codes and new or substantially
modified laws of high importance. As an example, the RA Law “On Freedom of Information”,
the Constitutional Law “Judicial Code of the Republic of Armenia”, the RA Law “On Making
Amendments and Addenda to the Family Code of the Republic of Armenia”, RA Laws “On the
Constitutional Court” and “On Prosecution”, Draft laws “On Making Amendments and Addenda
to the Labor Code of the Republic of Armenia”, can be mentioned.

The applications addressed to the RA Constitutional Court in 2017 are presented in detail in the
corresponding sections of this report.

Cooperation with the RA Constitutional Court was of a particular value in the reporting year.
This is evidenced by the introduction of the Institute of the Human Rights Defender’s
Permanent Representative in the Constitutional Court and further improvement of its work. In
terms of fostering resolution of systemic issues in the area of human rights, introduction of the
practice of providing a special position by the Human Rights Defender to the cases, examined by
the Constitutional Court, was fundamental.

Based on these new working principles, the Human Rights Defender’s and the Constitutional
Court’s staffs conducted a joint study of the state of implementation of the decisions of the RA
Constitutional Court in 2015-2016. This study was carried out taking into account also the new
constitutional function of the Human Rights Defender to foster improvement of normative
legislative acts, and the possibility provided by law to propose legislative amendments. As a
result of the study, decisions of the Constitutional Court were revealed, where legal
requirements for the necessity of legislative changes in the field of human rights have been
presented, but which have not been fulfilled.

Accordingly, the Human Rights Defender’s and the Constitutional Court’s staffs have jointly
developed proposals for amendments to a number of fundamental laws. As a result, it is expected
that the adoption of proposed amendments will: enlarge the possibility of appealing against the
enacted decision of the administrative court based on the "newly emerged" circumstances;
appealing against the decision of the administrative court on dismissing the case shall become

possible; complaints against the interim judicial acts of the Administrative Court on disputing
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the legitimacy of normative legal acts will be examined by the Court of Appeal; the way of
submitting electronic cassation complaint will be clarified; the requirement to attach judicial
acts of the Court of Cassation and of the European Court of Human Rights to the cassation
appeal will be removed, calculation of the period of appellation against the court decision will
start from the moment when the judicial act is made accessible to the person, which will allow
to use the whole period, provided by the law for the appeal; the court trial on the labor capacity
will be conducted with the participation of that person; the persons recognized as incapacitated
will have the possibility to apply personally to the court for the rehabilitation of their labor
capacity; to stop collection of collateral through extra-judicial procedures, the pledgee will
provide surety only in the amount of possible losses to the lender.

The Defender may also have a representative in the National Assembly of the Republic of
Armenia. This regulation of the Constitutional law is aimed at strengthening institutional ties
between the Parliament and the Human Rights Defender, at promotion and development of
existing cooperation, especially considering the essential role of the National Assembly in the
context of parliamentary governance, including in the area of human rights protection.

Thus, the cooperation between the two institutions during the law-making work of the National
Assembly can be efficiently implemented both by presenting analyses and suggestions on the
draft legislation projects discussed by the National Assembly, and by developing new legislative
projects and making them subject of joint discussions. As it was already mentioned, the
Defender's representative in the National Assembly has already started joint work with the
representatives of the Parliament staff, as well as the experts of the Standing Committees of the
National Assembly.

In 2017, the Human Rights Defender's Office has applied a new practice to address human
rights-related system issues through drafting legal acts that envisage amendments or
supplements to existing acts to be submitted to the competent authorities for further discussion.

1. As a result of studying RA Laws “On Advertising”, “On Lotteries”, “On Prized Games,
Internet Prized Games and Casinos”, “On Television and Radio” and other related laws, as well
as their implementation practices, it was revealed that the detailed legal regulation of
advertisements of the internet prized games and lotteries (betting pools). Meanwhile, this legal
gap can be a cause for violation of rights of persons, including juveniles. Hence, the Defender's
Staff developed a draft, proposing to prohibit in the advertising of lotteries and internet prized
games: addressing juveniles in any form; use of audio-visual and any other forms of human
images; creating an impression that the participation in the game ensures and opportunity of
regular income (profit) or is an alternative to labor; creating an impression that the income
(profit) is guaranteed; create an impression, that achievement of social, professional, sport or
personal success through the game is possible; criticize for not participating in the lottery or
internet prize game. It was also suggested that the advertising of lotteries and Internet prized
games should contain warning information about the inadmissibility of playing in drunk or
depressed state.
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2. Based on the review of the complaints of military servicemen, a package of legislative drafts
has been elaborated and circulated regarding the guarantees of the rights of military servicemen.
The adoption of the project will eliminate the fact of having committed a crime in the past, as a
condition of aggravating the disciplinary responsibility of the serviceman, a mandatory
requirement to issue or announce the disciplinary penalty order to the serviceman will be
clearly fixed. Types of decisions that can be taken by the superior commander as a result of
appeal by the military serviceman to the disciplinary sanction will be determined. It is also
recommended to exclude the use of "extraordinary daytime guarding" on a serviceman as a
disciplinary penalty. It is also suggested to legislate that since the moment of participating in an
official investigation, the serviceman has the right to get acquainted in writing with his rights
and obligations; the grounds for and procedures of stopping, suspending, restarting investigation
on the military servicemen, etc.

3. Another package of legislative projects was aimed at exclusion of an unacceptable law
enforcement practice, when in a course of criminal investigation a decision is being taken of
prohibiting the detainee meeting his/her family members with no reasonable ground. The fact
of a criminal investigation itself cannot become a basis for limiting the right of meeting the
family members or close relatives. Any restriction of such communication should have a special
and personalized substantiation. Particularly, the legislative projects proposed the following:

- to separate the members of the family and close relatives of the detainee from the circle of the
persons having right of meeting the detainee, and provide clear grounds and procedures for the
possibility of limiting the right of the detainee to meet them;

- Make sure that decisions that restrict this right are well grounded. Those should also be
immediately handed to the detainee and his lawyer to fully ensure the legal possibility of
appealing.

- Envisage, that the decision on limiting the right of meeting the family members or close
relatives should become a subject of periodic review, irrespective of the intent or attitude of the
detainee;

- Envisage, that the decision to appoint the court hearings on the case should also specifically
mention this decision, etc.

4. As a result of studies on communication with the outside world, legal issues have been raised
regarding the maintenance of communication of the imprisoned persons with the outside world.
Issues related to the provision of short-term leave for imprisoned persons, and absence of
opportunity of long-term visitors for the detainees have become topics of discussions. The
problems are conditioned by ignoring the level of individual riskiness of a person in legislative
regulations, connecting the short-term leaves only to the severity of the committed crime and
other circumstances.

5. For detainees, legislation does not provide any opportunity for having long-term visitors. In
order to provide a solution to the mentioned and other recorded issues, the set of legislative

projects developed by the Human Rights Defender's staff propose the following:
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- The basis of short-term leaves for the persons sentenced for imprisonment and the detainees
should be not the severity of person’s crime, but rather his / her individual conduct and riskiness
should be taken into account;

- Envisage an opportunity for the detainees of having long-term visitors;

- Envisage a possibility of provision of a short-term leave for a convict who has a child in a
difficult life situation to accommodate the child in an orphanage or with a relative, etc.

6. As a result of monitoring and revision of individual complaints, issues have been raised
regarding hindering the advocate's work in places of detention, as well as regarding the free
access of lawyers to these places.

Accordingly, the Defender's staff has developed a legislative project, which proposes the
following:

- Part 1 of Article 332.3 of the Criminal Code of the Republic of Armenia, should be modified in
a way, that except for the official, any other person who has hindered the lawful activity of the
advocate, should become a subject of that offense, without limitation of the scope of the
subjects. Accordingly, the project should be added as a separate Part.

- The sentence, prescribed by the Article 3323 of the Criminal Code of the Republic of Armenia
for hindering the execution of the advocate's powers using an official position should be
toughened, intending also an imprisonment sentence.

- In the article of the Criminal Code, a responsibility should be envisaged by a new part, for
impediment of activities of the lawyer, if it was made through illegal denial of entry at any place
of detention/imprisonment for the advocate aiming to meet his/her client;

All of the abovementioned projects have been submitted to the relevant state bodies and human
rights organizations for opinion and are in the finalization stage.

Human Rights Education and Training

Capacity building of human rights defender's staff, partner organizations, as well as
representatives of state and local self-government bodies in the area of human rights protection
is always in the focus of the Defender's attention. The Constitutional Law provides for the
Defender's powers to carry out training of the Defender's staff, as well as stakeholder bodies and
organizations, on human rights and freedoms.

Accordingly, in 2017, as a result of cooperation between the Human Rights Defender and
partner local and international organizations, a large number of trainings was organized,
involving both public and non-governmental organizations, as well as in some specific cases —
representatives of mass media. The number of these events has essentially increased in the
reporting year.

Thus, in 2017, trainings were organized for representatives of the Human Rights Defender in
the area of child rights protection. Four trainings, conducted in collaboration with the United
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Nations Children's Fund were aimed at monitoring of the situation with child rights protection,
capacity building in the field of interviewing children, and the most detailed presentation of
international criteria of children's rights.

As a result of cooperation with the Council of Europe, capacity building trainings have been
organized in 2017 on the topic of "Human Rights in the Armed Forces." During the two
trainings, international legal provisions on the protection of human rights in the armed forces
and case laws of the European Court of Human Rights and the Court of Cassation were
presented.

During 2017, a number of trainings have also been conducted on the international standards
existing in the field of torture and ill-treatment. Both the Defender's Prevention Advisory Board
members and members of the Monitoring Group of the Penitentiary Institutions of the Ministry
of Justice participated in these trainings.

In 2017, representatives of the Human Rights Defender, as well as other stakeholders,
participated also in trainings in foreign countries. For example, as a result of cooperation
between the Human Rights Defender's Office and the Embassy of the Federal Republic of
Germany in Armenia, a training visit was organized on “Human Rights and Domestic Violence”
for the Defender's Staff and Journalists in Berlin on December 3-9. During the visit, the
reporters had meetings with representatives of government-funded organizations to prevent
violence in the family, visited the specialized court on family issues, and met leaders of non-
governmental organizations acting against violence. The topic of the rights of the children was
also touched upon; the importance of the right of the child to live in the family was underlined.

Another training was organized on water and sanitation requirements in public education
institutions. A special training course was organized for the representatives of the National
Human Rights Institutions of Armenia and Georgia in Geneva, Switzerland.

Important is that, in a number of cases, representatives of the Human Rights Defender's Staff
have conducted trainings for representatives of other agencies. Thus, staff members have
conducted trainings for the officers of penitentiary institutions of the Ministry of Justice of the
Republic of Armenia. The trainings were conducted in cooperation with the Council of Europe,
the European Union, as well as the Ministry of Justice of the Republic of Armenia.

During the trainings issues related to the rights and responsibilities of imprisoned persons and
the officers of the penitentiary institutions were discussed. Discussions focused on such issues as
proper care of imprisoned persons, peculiarities of behavior when working with vulnerable
groups, prohibition of torture and ill-treatment, proper recording and documentation of bodily
injuries by medical personnel, etc.

In 2017, the representative of the Human Rights Defender presented guest lectures in the RA
Academy of Justice, on violence against women and domestic violence for the active judges.
During the lecture international regulations of the sector, decisions of the European Court of
Human Rights, as well as existing legal framework in Armenia and proposed changes were

presented.
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Moreover, the Defender's representative participated in a training for trainers, organized by the
Council of Europe, received a qualification of the “HELP” Distance Learning Trainer, and
therefore taught the "Violence against Women and Domestic Violence" distance learning
training for investigators, prosecutors and advocates.

Representatives of the Human Rights Defender's staff have also regularly conducted trainings in
the Justice Academy for investigators on the topics of "Investigation implemented with
participation of vulnerable victims / witnesses and suspects,” as well as on "Investigation of cases
related to hindrance of the right to life, torture and other forms of ill-treatment."

A completely new practice was organization of English language courses for the Defender's staff
by the American University of Armenia in Armenia with the support of the Armenian General
Benevolent Union (AGBU). This project has had an invaluable role in terms of ensuring the real
results of active engagement of the Defender's Institute in activities of international structures
and in relations with partners in other countries. Thanks to the project, more than 40 staff
members have been trained.

International cooperation

Projects with international organizations have special significance in the area of international
cooperation.

In 2017, the Defender's Staff has implemented experience exchange projects with National
Human Rights Institutions of different countries. Particularly, delegations from Morocco,
Tunisia, Bosnia and Herzegovina, Georgia, Montenegro, Latvia, Lithuania and other countries
have visited Armenia for that purpose.

- Moroccan National Center for Human Rights

In order to study the Armenian experience of the Human Rights Defender's office in the field of
prevention of torture, representatives of the Moroccan National Center for Human Rights paid a
two-week long visit to Armenia in 2017. Moroccan representatives, together with the
representatives of the Defender's staff, conducted monitoring visits to places of detention of
arrestees, detainees, and prisoners, to psychiatric hospitals, etc. They also participated in a
special workshop involving international experts, dedicated to the peculiarities of monitoring in
psychiatric institutions.

- Tunisian National Authority for the fight against torture

In order to study the experience of the Human Rights Defender's staff in the field of torture
prevention, Deputy Chairman and the Secretary General of the Tunisian National Authority for
Fight against Torture have visited Armenia for two weeks. They took part in the work of the
Defender's staff in Yerevan, studied the new principles of execution of the National Preventive
Mechanism, as well as the new directions of work based on these principles.

- The delegation headed by three Ombudsmen of Bosnia and Herzegovina
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In 2017, a delegation, headed by three Ombudsmen of Bosnia and Herzegovina arrived in
Armenia to get acquainted with the work of the Armenian Human Rights Defender. During the
visit, the Bosnian partners got acquainted with the structure and powers of the Human Rights
Defender's staff, the work implemented with the citizens, visited to places of detention, in
particular, penitentiary facilities and places of detention for arrestees, in order to get acquainted
with the activities of the Human Rights Defender as a National Preventive Mechanism.

As a result of the cooperation of the Human Rights Defender of Armenia and UNICEF, an
international two-day conference entitled "The Right of the Child to Live in the Family" was
held in Yerevan in 2017. Representatives of local and international organizations,
representatives of right protection bodies from more than ten countries in Europe and Central
Asia, especially those responsible for child rights, active and former Ombudsmen, civil society
representatives took part in the conference.

In 2017, a report “Analysis of the Criminal Legislation of Armenia in the context of the
standards set out in the “Council of Europe Convention on the Preventing and Combating
Violence against Women and Domestic Violence " was presented. The report was developed
based on the international standards. During the preparation of the report, meetings were
organized with judges, prosecutors, police officers, civil society representatives, and
academicians. The report was developed within the framework of the Council of Europe's
"Women's Violence Prevention Program" as a result of cooperation with the Human Rights

Defender of the Republic of Armenia

In 2017, a project on studying the water and sanitation situation in pre-schools, general
educational facilities and childcare institutions has been launched, within the framework of
which it is envisaged to examine the current legal framework of the Republic of Armenia, to
conduct visits and monitoring to collect information on the water and sanitation situation in the
mentioned facilities.

During the 2017, implementation of the projects launched in 2016 in cooperation with the
United Nations Children's Fund (UNICEF) in Armenia, United Nation’s Higher Commissioner
on Refugees office in in Armenia (UNHCR), the Council of Europe Office in Yerevan and others
have been continued. They are aimed both at ensuring the continued capacity building of the
Human Rights Defender's staff, and the more effective introduction of international human
rights standards in Armenia.

In 2017, together with the Council of Europe Office in Yerevan, the project "Enhancing the
Application of European Human Rights Standards in the Armed Forces" was continued, which
aims to introduce more effective mechanisms for protecting human rights in the RA Armed
Forces. The project also envisages active cooperation with non-governmental organizations.

The Human Rights Defender also receives complaints from Armenian citizens residing in other
countries. Naturally, the Defender's jurisdiction does not apply to the institutions of other
countries, but due to close cooperation with the partner entities in these countries, an
opportunity has been created to address the raised issues. This cooperation is implemented both
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on bilateral and multilateral levels. Thus, in 2017 the Huma Rights Defender of Armenia, the
Commissioner for Human Rights of the Russian Federation, the Chairman of the General
Inspection Office of the Islamic Republic of Iran and the Kyrgyz Ombudsman signed a
memorandum on the creation of the Eurasian Union of Ombudsmen.

In 2017, a trilateral cooperation memorandum was signed between the RA Human Rights
Defender, the Minister of Education and Science of RA and the Head of the “Kaspersky
Laboratories” JSC on cooperation in the field of Information Security in education and the
Information Security of Children in the Internet.

In 2017, the Defender took part in the General Assembly of the European Ombudsman Institute
in Bucharest. An agreement was reached during the General Assembly to hold consultations
with the management staff in Yerevan as well. During the work of the Assembly, the election of
the President and Secretary General of the European Ombudsman Institute took place.

Extraordinary public reports, legal analyzes and fact-finding activities

The 2017 has also been valuable by extraordinary reports. They allow to carry out sectoral
systematic studies, and to identify existing problems fundamentally. These reports have
provided a number of legislative and practical recommendations. Thus, in the year 2017, 10
extraordinary reports and a comprehensive legal analyzes have been published. In addition,
another five extraordinary reports and legal analysis regarding the year 2017 are finished and
according to the developed schedule will be published in the first quarter of 2018. The main
ones of them are:

1. An extraordinary report has been published on the rights of refugees and asylum seekers in
Armenia. It was prepared within the framework of the jointly implemented project of the
Defender's staff and the Armenian office of the United Nations Higher Commissioner for
Refugees (UNHCR).

2. An extraordinary report on the right to health care for imprisoned persons in penitentiary
institutions has been published. The extraordinary report reveals and discussed issues related to
the medical care for imprisoned persons who need care, organization of proper care for them,
issues with the unsatisfactory level of those. The report analyzes the medical care, care
conditions, state-guaranteed free medical care, availability of sufficient medical equipment and
medication in penitentiary institutions, and other issues.

3. An extraordinary report has been published on the Guardianship and Trusteeship Bodies and
the Guardianship and Trusteeship Committees (GTB/GTC). The report examines the
effectiveness of the activities of these bodies, the sector's legislative regulations, which are
presented in detail in the "Children's Rights" section of this report.
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4. 3 extraordinary reports in English and French have been published as a result of the fact-
finding activities carried out in Chinari, Voskepar, Baghanis, Voskevan, Koti, Vazashen and
Barekamavan villages of Tavush marz’.

5. A special report on “Analysis of the Criminal Legislation of Armenia in the context of the
standards set out in the “Council of Europe Convention on the Preventing and Combating
Violence against Women and Domestic Violence " was published. It discusses violence against
women, domestic violence, the legal regulations and law enforcement practices required for
response of criminal legislation. The report also aims to support the ratification of the Council of
Europe Convention on the Preventing and Combating Violence against Women and Domestic
Violence, which was signed on January 18, 2018, taking into account the Decision No 483-N on
the "Approval of the Action Plan for 2017-2019 derived from the National Strategy for Human
Rights Protection". The report was highly valued by international organizations and published
on the Council of Europe website?.

6. A legal analysis has been published on the landmarks of the Defender’s activities in the area of
child rights protection. Ensuring progress in the field of child rights protection in Armenia
implies that all the necessary preconditions are provided for children to live in families, to grow
up in loving and caring environment, to have their needs heard, and in case of violations of their
rights, to have easily available opportunities for the solution of those. The efforts of the RA
Human Rights Defender aimed at the above-mentioned goals will be concentrated on creation
of mechanisms for the protection of children in their basic social environment, including in
general and especially in closed institutions.

7. A comprehensive legal analysis has been published that addresses a number of guarantees of
the advocate's professional activities, including access of a lawyer to a penitentiary institution or
court, request for inspection of search and protection of interests of his/her clients.

The analysis was made considering the following legitimate interests:
1) Reputation of the lawyer and effectiveness of his professional work;
2) Protection of attorney-client privileged communication, and attorney confidentiality;

3) Guarantees for the attorney’s client, including the defendant’s right of fair trial and legal
assistance;

4) Prevention of offenses, security of the relevant institution and the protection of the rights of
others.

The conclusions and recommendations developed based on the analysis were sent to the
Ministry of Justice, the Council of Court Chairmen and the Judicial Department.

7 Detailed information is provided in the section "Human Rights in the Armed Forces" of this report
8Available in English on CoE web-site through the following link: https://www.coe.int/en/web/istanbul-convention/newsroom/-
(asset_publisher/anlInZ5mw6yX/content/seminar-to-present-the-ga ht-of-the-standards-
espablished-by-the-council-of-europe-convention-on-preventi?inheritRedirect=false&redirect=https://www.coe.int/en/web/istanbul -

convention/newsroom%3Fp p id%3D101 INSTANCE anlInZ5mw6yX%?26p p lifecycle%3D0%26p p state%3Dnormal%26p p mode%3Dvie
w%26p p col id%3Dcolumn-1%26p p col count%3D2%26p r p 564233524 resetCur%3Dfalse

-anamysis-of-armenian-criminal-law-in-the-li;
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SECTION 2. STATISTICAL DATA REGARDING THE ACTIVITIES OF THE DEVENDER
DURING THE YEAR OF 2017

General data on application-complaints

Total number of Written application- Oral application-
application-complaints complaints and self- complaints
6417 initiated discussions 4272
2145
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Number of written and oral complaints per bodies and organizations

= Police - 744 = Penitentiary service - 669
= Compulsory Enforcement Service - 208 Central and other subdivisions of the Ministry of Justice - 79
= Judicial authorities - 453 = Ministry of Labor and Social Affairs - 450
= Ministry of Defence - 353 = Yerevan Municipality - 323
= Organizations working in public service - 266 = |nvestigative Committee - 256
= Ministry of Health - 250 = Municipalities - 139
= Prosecutor's Office - 65 = State Revenues Committee -60
Regional Administrations - 50 Ministry of Education and Science - 49

= Other bodies and organizations - 2003

26



Number of written and oral complaints per administrative-territorial units

S

;

7

m Yerevan - 3113

m Shirak province - 360

® Ararat province - 170

m Tavush province - 81

m Gegharkunik province - 455

m Kotayq province - 335

m Syunik province - 159

m Vayots Dzor province - 39

= Armavir province - 370

® Lori province - 213

® Aragatsotn province - 83

m Complaints with no address - 1039
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Data about visits
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Comparative picture
of positively solved cases in 2016 and 2017

(The following data does not include cases that have been addressed to the Defender, but do not

refer to his jurisdiction)

845

444

2016 2017
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SECTION 3. SOCIAL-ECONOMIC RIGHTS
CHAPTER 1. RIGHT FOR SOCIAL SECURITY

Article 83 of the RA Constitution states that every person has the right for social security in the
cases of maternity, having many children, illness, disability, workplace accident, need for care,
loss of breadwinner, old age, unemployment, loss of employment, etc. Social security is the
amount of sufficient resources provided by the state to people with full or partial deprivation of
opportunities to work and have income. The main types of social security in the Republic of
Armenia are state pensions and social benefits, which are of great social significance as they
relate to the vital interests of many citizens.

In this regard, it should be noted, that close professional cooperation was established with the
Ministry of Labor and Social Affairs, State Revenue Committee, Yerevan City Hall and other
competent authorities in 2017.

In some cases, joint discussions were also held, special responsible representatives were
appointed, and every day work with whom was established. One of such examples is the work
with the State Social Security Service.

In spite of the above mentioned legislative developments and joint work, in the course of 2017
violations of social security rights of citizens continued to be registered.

1. Limitations of the possibility of obtaining a pension right

1.1 Appointment of pensions on preferential terms
In 2017, the Ombudsman continued to receive complaints regarding granting pensions of
preferential terms. According to these complaints, persons applying for pensions of preferential
terms are denied in it, because their employee tenure is not sufficient, as their profession is not
included in the list of heavy, harmful productions, jobs, professions, posts and indices.

Thus, according to Part 1 of Article 10 of the RA Law “On State Pensions”, a pension on
preferential terms is granted to a person, who has turned 55 years of age and meets the criteria
prescribed by law. The logic is that a person receives a pension on preferential terms, if worked
during the term, envisaged by law, in particularly harsh, severe conditions that grants the right
of a pension on preferential terms, or has performed a work that grants the right of a pension on
preferential terms. The law also allows awarding a pension on preferential terms to persons who
turned 59 or 45, if appropriate conditions exist (Parts 2 and 3 of Article 10 of the Law). At the
same time, the lists of productions, jobs, professions, posts and indices giving the right to a
pension on preferential terms, are defined by the RA Government Decree No 12-N of 12
January 2012.

The problem is that in a number of cases, people have been practically performing works
granting the right to a pension on preferential terms for years, working in hazardous conditions;
it is just that until 1993 that profession was mentioned differently in the lists granting right for
pensions on preferential terms, and later that profession was named differently and enrolled in
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the Government Decree (for example, the linotypist was renamed as operator of a machine
printing linotypes). In another case, according to the person's workbook notes, the period
during which he worked as an “energy man” has not been assessed as an employee tenure
granting the right for pension on preferential terms, because according to the appropriate list
approved by the Government, the persons who have worked as "energy men" have no right to
receive pensions on preferential terms, since that profession is not included in the government
decision.

According to another complaint, for example, when granting a pension on a preferential terms
upon fulfilling the statutory age, the period of working in the factory as an apprentice,
registered in the workbook, has not been counted in the employee tenure, as a result of which
the length of service has not been met and the person did not acquire the right of a pension on a
preferential terms. Then, with the Defender's support, the issue has been solved positively, and
the Ministry of Labor and Social Affairs of the Republic of Armenia assessed the time period
during which the applicant was employed (including those worked as an apprentice), as a period
subject to enrollment in the employee tenure granting a right for a pension on a preferential
terms, which became a precedent for all similar cases.

Accordingly, in some cases, people were deprived of the right for pension on preferential terms,
as there was no corresponding record of the change in the name of the profession in the
applicants' workbooks. Though, in some cases, after applying to the Defender, corrections were
made in the workbooks, but the Authorized Body has again denied the appointment of the
pension, this time explaining that the employers' references are baseless and are subject to
verification.

Thus, the Ministry of Labor and Social Affairs of the Republic of Armenia should examine the
relevant record regarding the change in the applicants' workbook, hence no ensuring a
comprehensive, full and objective review of factual circumstances. Meanwhile, in accordance
with Article 10 of the RA Law on “Fundamentals of Administration and Administrative
Proceedings”, the information, submitted by the person on the factual circumstances reviewed
by the administrative body, is considered reliable in all cases, unless the administrative body has
proven otherwise. If the administrative body has reasonable suspicion of authenticity of the
information, data, submitted by persons, it is obliged to take measures on its own account and at
its own expense, to verify their authenticity. Otherwise, by the force of the fact of reliability of
the information provided by the person, the administrative body must grant the pension on
preferential terms.

According to a number of other complaints addressed to the Defender, people have been
performing hard and harmful work for many years, but have not enjoyed the pensions on
preferential terms, since according to the records in the workbooks, those have been made by
organizations not included in the approved list. For example, according to the applicant, he
worked in the military unit as a diesel locomotive driver. According to the interpretation of the
pension authority, the right can be utilized by those railway transport system drivers, who
operate in the depots, repair shops and so on, and who do not directly participate in the
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transportation of goods and organizing the traffic safety in the railway transport. Accordingly,
he was denied granting of pension on preferential terms.

It turns out that the actual performance of heavy and harmful work was not sufficient to be
granted of a pension on preferential terms, since the records in the workbook, or other bases of
employment, should comply with the approved list.

Taking into account the abovementioned, it is necessary to:

1. When granting pensions, be guided by the principle that if the position, indicated in the
workbook of that person, corresponds to the actual title or nature of the position registered in
the Iist of professions and positions of pensions on preferential terms, defined by the RA
Government decision, the person shall be appointed the pension;

2. Based on each case, emerged from law enforcement practice, improve the lists granting the

right to receive pensions on preferential terms approved by the Government Decree No 12-N of
12 January 2012.

1.2 Appointment of Partial Pension

From the systemic point of view, in 2017, the problem of not conducting a comprehensive,
objective and impartial investigation of the case circumstances by the administrative body in
cases of assignment of partial pensions, which was raised by the Defender in 2016, has remained
unresolved. This is evidenced by a number of complaints addressed to the Defender during the
year 2017 by which people have informed that their partial pension was rejected on the grounds
that the person's occupation, profession, or organization where the person worked, were not
included in Annex 6 approved by the RA Government Decree N 665-N of 5 May 2011.

Thus, the content of Article 14 of the RA Law “On State Pensions” concludes that some
categories of education and culture workers may obtain the right for partial pensions, if at the
time of applying to a relevant unit of a body having authority to assign a partial pension, the
applicant has turned 55 years of age, has at least 25 calendar years of employee tenure, and for at
least 12 calendar years prior to August 1, 2003, has worked in relevant professions or positions
granting the right of partial pensions. Therefore, the list of professions and positions that grant
the right for receiving partial pensions to some categories of education and culture workers is
defined by the Government Decree N 665-N of May 5, 2011 “On Ensuring the Application of
the Law of the Republic of Armenia “On State Pensions™

The problem is that the mentioned list names relevant organizations, professions and positions
for which the obtained employee tenure is considered as granting the right to partial pension.
However, it is not complete, and a number of professions and organizations are out of the list.

For example, according to one of the complaints addressed to the Defender, the applicant has
played various brass instruments for many years. The applicant was not granted a partial pension
because the list, approved in the Annex 7 of Government Decree N 665-N does not include the
organizations where he worked for a long time, particularly the State Dance Ensemble, the
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Bureau of musicians-instrumentalists by the Department of Culture of the Yerevan City
Council.

It turns out, that the period of work, performed by a person in any other organization not
included in the list, is not counted in the employee tenure granting the right of partial pension,
regardless of the factual work granting the right of partial pension to a person.

Concerning this case, noteworthy is the position of the RA Cassation Court, made on the case
VD 2/0584/05/13 of July 17, 2015, and referred to in the Human Rights Defender's 2016 annual
report, with which the court referred to a similar legal settlement regarding assignment of
partial pension. The Court, in particular, touched upon the legal question, if the administrative
body, authorized to grant pensions have the authority to refuse assignment of partial pension to
a person in situations, when the position indicated in the workbook of the given individual
corresponds by its nature to the actual title of the position provided in the list of professions and
positions granting the right for partial pension defined in the Government Decree. In the same
decision, the RA Court of Cassation stated, that the administrative body authorized to appoint
pensions, during the administrative proceedings initiated in regard to the application of an
individual about assignment of a partial pension, shall be obliged to provide a comprehensive,
full and objective review of the circumstances of the case, in order to determine the existence or
absence of all the mandatory conditions and requirements prescribed by the RA Law on State
Pensions to receive a partial pension.

Despite the above-mentioned judicial act, presence of similar applications in 2017 shows that
the issue has not yet been resolved on the systemic level. Moreover, the Ministry of Labor and
Social Affairs does not have a separate register of the grounds for declining assignment of a
pension, which could become a basis for continuous improvement of the approved lists and
ensuring implementation of the right for partial pensions for the people.

Taking into consideration the abovementioned, it is necessary to:

1. In all cases of assignment of a retirement pension, in addition to the comprehensive, full and
objective review of the circumstances, as well as disclosing the circumstances that are essential
to the administrative proceedings, including the circumstances in favor of the applicant, should
also consider the essence of each profession and position defined by the list approved by the
Government Decree # 665-N, which grants the right for partial pensions to workers in certain
categories of education and culture, and do not narrow-explain them or perform additions in the
list.

2. Based on each case arising in the law enforcement practice, improve the approved list in the
Annex 6 of the RA Government Decree No 665-N of May 5, 2011.

3. Hold a separate register of the grounds for declining assignment of a pension.

1.3 Recalculation of the Employee Tenure:
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In 2017, a survey of documents of the citizens, who applied for and were assigned pensions after
2013, has been carried out, and recalculation of their employee tenure was performed;
subsequently the overpaid pensions were charged with. As a result, the pension amounts have
dropped.

Part 1 of Article 38 of the RA Law “On State Pensions” exhaustively enumerates bases for
recalculation of labor pensions. The amount of pension is recalculated also if a false (non-
reliable) document has been found in the pension files, resulting in reduction of the pension
amount; or an additional document (information) has been found in the pension files, resulting
in increase of the pension amount.

At the same time, pursuant to Point 2 of Part 1 of Article 43 of the RA Law “On State Pensions”,
deductions can be made from pensions, due to provision of false information, as well as due to
the failure or non-fulfillment of the pensioner's obligations under Article 50 of the same law
(with a violation of the law) or on the basis of the decision of the subdivision of the pensions
issuing authority on the withdrawal of the overpaid amounts and the written consent of the
pensioner, but no more than 15% of the assigned pension, if the amount of the overpaid pension
does not exceed twice the amount of the pension to be paid in the month following the month
of the decision. According to the first point of Part 4 of the same article, the amount of pensions
paid in excess by mistake (with violation of law) may be restored to the state budget, based on
the schedule agreed with the subdivision of the pensions issuing authority by the employee of
that subdivision due to the fault of which (as a result of action or inaction) the excessive
amounts of pension were paid.

For example, a complaint was addressed to the Defender, that the pensioner received a notice
from the pension issuing authority that 28 years of his employee tenure, included in his
retirement experience were not substantiated, based on which it was reduced resulting in
222,950 AMD overpayment, hence, he has to make a transfer to the treasury account. The
applicant has appealed the issue of reduction of employee tenure. According to the clarification
of the Ministry of Labor and Social Affairs, the fact that the applicants have worked for a
particular period is not substantiated on the basis of non-disclosure of an insurer’s title with the
employer's name in the Database of the State Social Security Service of the Ministry, as well as
on the basis of not grounding the fact of working through records in the submitted workbooks
and social payments enquiries (which are void) on the ground of not grounding the fact.

According to another application submitted to the Defender, a person with 34 years and 2
months of employee tenure was appointed an age-based labor pension in 2003. From the notice
of the State Social Security Service of the Ministry of Labor and Social Issues of the Republic of
Armenia, the person was informed that his workbook was filled with violations of the
established order, in particular, the birthday of the book holder, the signature, the date of filling
in the workbook were absent on the title page. The same notice also noted that according to the
information available in the State Social Security Service of the RA Ministry of Labor and Social
Issues, the employee (insurer) with the necessary name was not found.
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Thus, the analysis of the complaints provide basis for conclusion, that there are no appropriate
mechanisms for the elimination of unfair and unlawful work and practices of the employees of
the pension issuing authority and, respectively, no appropriate structure of their responsibility.
As a result of the pensions recalculation, initiated by the pension issuing authority, the
responsibility lies with the pensioners, irrespective of the fact that when appointing the
pensions, the appropriate amount of pensions have been calculated based on the assessment
made by employees of the pension issuing authority.

It turns out that the pension issuing authority did not ensure timely collection of the pensioners'
documents, nor did provide the applicant with accurate information regarding the employee
tenure. In the presented cases, as well as the dozens of other cases of pension reductions, the
issue of the guilt of the pension issuing authority employee has not been discussed, respectively,
nor the latter’s responsibility in the issue of restoration of the overpaid amount.

At the same time, studies of the complaint give grounds to conclude, that employees of the State
Social Security Service, in order to avoid their liability, take agreement papers from the
pensioners for the collection of overpaid amounts based on a schedule.

According to the Ministry of Labor and Social Affairs, in 2017, only one case of reimbursement
of overpaid pensions paid to the pensioner due to mismanagement, by the employee of the
department of pension issuing authority, has been registered. By the explanation of the Social
Security Authority, it is difficult to find fault of the employee of the department of pension
issuing authority through administrative measures. Besides, it was argued, that no record of the
persons conducting reimbursements of pensions to the RA state budget is being kept, so the
cases that an employee reimburses the amount of paid pension to the RA state budget on behalf
of the pensioner cannot be excluded.

During 2017, according to the Order of the Minister of Labor and Social Affairs of the Republic
of Armenia No. 39-A / 1 of March 2, studies have been carried out in 10 territorial bodies for
social assistance, 6 social security territorial bodies; 7 territorial offices of the State Employment
Agency, 2 orphanages subordinated to the Ministry, 2 children's care and protection boarding
schools, 2 full-time nursing homes for elderly and / or disabled people, as well as in 4 LLCs, 2
NGOs and 1 SNCO. In addition, home visits were made to 315 families included in the Family
Benefit System and 358 beneficiaries of the prosthetic-orthopedic and rehabilitative care
services.

A close cooperation has been established between the Defender and the State Social Security
Service of the Ministry of Labor and Social Affairs of the Republic of Armenia in order to ensure
the proper solution to the above-mentioned issue, as well as other retirement protection related
issues addressed to the Defender during 2017. In particular, sector responsible officers have been
assigned in the staffs. Taking into account that beneficiaries of this field are elderly persons and
pensioners, in order to effectively respond to complaints and to ensure the accessibility of the
process of restitution of the right, as a result of effective cooperation, a practice of verbal
discussions has been formed (for example, via telephone).
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Taking into consideration the abovementioned, it is suggested to:

1. Carry out a comprehensive, full and objective review of the circumstances of the
administrative proceedings in each case of recounts, to disclose all the essential
circumstances for the administrative proceedings, including the circumstances favoring the
applicant;

2. Apply clear mechanisms of personal responsibility in the process of the record keeping of the
employee tenure during the recalculation of pensions;

1.4 Record of Employee tenure
Through a number of complaints addressed to the Defender, the applicants expressed their
concern that under existing statutory regulations a certain period of their work may not be
registered as employee tenure, even though they were paid salaries, social payments have been
accrued and transferred for the whole mentioned period.

According to Article 32 of the RA Law "On State Pensions", the main document confirming the
employee tenure before January 1, 2013 is a workbook or other document defined by the
Government of the Republic of Armenia. For the period from January 1992 to January 1, 2013,
also a document confirming the payment of social benefits or wages, except for the cases defined
by the Government of the Republic of Armenia. Therefore, in order to confirm the labor
activity for the period from January 1992 to January 1, 2013, the people, in addition to the
workbook, need to provide additional work-related documents. If the pension authority
determines the fact that the social payments have been paid, or the organization in which the
person has worked is acting at the period of issuing the pension, no difficulties arise for people.
Meanwhile, if organizations where citizens have worked during the period under review are not
functioning (terminated or dissolved) at the period of retirement, many problems arise for
citizens to confirm their employee tenure.

According to complaints, in some project implementation offices, the employer did not submit
an application for opening an individual account and did not submit individual reports for a
specific period, and the State Social Security Service cannot include the data for that period from
the enquiries, provided by these institutions, in the State Pension System database. The reason is
that according to point 4 of the RA Government Decree 390-N of April 18, 2013, employers
could submit data to the State Social Security Service on employee’s social payments for
inclusion in the database of recording of personal data, as defined in Decree 938-N of May 12,
2005, until July 1, 2013; and the State Social Security Service no longer has such authority.

It turns out that the Ministry of Labor and Social Affairs cannot include the data in the databases
because they are closed, and the State Revenue Committee — because of absence of reports for
the period in question. As a result, employees of these institutions may be deprived of

implementation of their right for social security.
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As per the explanations of the RA Ministry of Labor and Social Affairs, appropriate works are
being carried out to reveal and exclude the cases of calculation of the employee tenure based on
the documents containing inaccurate data. According to the Ministry, a system of control over
the validity of the calculation of the employee tenure will be introduced in the future, including
through implementation of risk-based analyzes.

Taking into consideration the abovementioned, it is necessary to amend the deadlines for
completing personal data defined by Government Decision N 390-N of April 18, 2013.

The issue of non-calculation of the period of employment in the foreign countries in the
employee tenure as a result of the absence of an agreement in the field of pension security with
those countries was raised through another group of applications addressed to the Defender.
According to the position of the Ministry of Labor and Social Affairs, the period of work in a
foreign country cannot be counted in the applicant's employee tenure if the Republic of
Armenia does not have an agreement with the that country in the field of pension security.
Besides, no separated accounting in the State Pension System Database is being carried out.

At the same time, the right to receive pension is interconnected with the labor activity in the
given country, and Article 29 of the RA Law “On State Pensions” establishes the periods of
record keeping in the employee tenure, and the conditions for their registration. Particularly,
the periods of business activity are recorded in the employee tenure, if the income tax or
retirement benefit or social payments have been paid. Applicants have documents certifying
proper payments made in other countries for their working periods. However, the
abovementioned is assessed as not enough to include those periods in the employee tenure.

According to the clarification of the pension authority, the purpose of concluding an
intergovernmental agreement in this field is to determine the agreed rules for the exercise of a
person's right to receive pension, based on the employee tenure acquired on the territory of
each of the parties. According to the clarification of the Ministry of Labor and Social Affairs,
pension insurance security agreements are concluded in international practice taking into
account "territorial" (pension assignment is made by place of residence) or "proportionate"
(pension assignment is made proportionally, based on the employee tenure acquired on the
territory of the given country), principles. In particular, the “Agreement on the Guarantees of
the Rights of Citizens of the CIS Member States in the sphere of Pension Security” of March 13,
1992 is concluded on the "proportional” principle.

According to the clarification of the pension authority, the works on development of a draft
agreement on pension security for the workers of the EurAsEC member states are underway.
The agreement is based on the "proportional” principle.

Taking into consideration the abovementioned, it is suggested to:

1. to review the assigned pensions, to disclose the periods worked in other countries, and all the
cases of not counting the years of experience in the employee tenure on the basis of having no
relevant agreement with that countryy;
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2. Expand the scope of the countries with which the Republic of Armenia has relevant
agreements.

1.5 Possibility of receiving military pensions in CIS countries

The issue of a group of former employees of the fire service deprived of the possibility to receive
military pensions in the CIS countries, regularly voiced by the RA Human Rights Defender
since 2014 in annual and special reports, remains problematic in the year 2017. The problem is
that there is no relevant note in the “Agreement on the procedure for pension provision of
military personnel and their families and state insurance of servicemen of the member states of
the Commonwealth of Independent States” (Agreement) regarding the fire service employees of
the Ministry of Emergency Situations, as a result of which those individuals are deprived of the
opportunity to receive their pension in the CIS countries.

Military servicemen of the CIS countries can legally register and receive their pensions in any
CIS country, including Russia, according to Decision No. 4468-1 of the Russian Defense Minister
of 12 February 1993, and Decisions of the CIS Council of Ministers on December 10, 2003. At
the same time, the former employees of the fire service were employees of the fire protection
department of the Ministry of Internal Affairs of the Republic of Armenia, and then, according
to the RA Government Decree N 1142-N of August 1, 2002, they entered state firefighting
service at the RA Emergency Situations Department adjacent to the Government of RA. After
the acquisition of the right of military pension, they were registered as firefighters in the social
department of the RA Military Commissariat, but later, having obtained the right to live in the
Russian Federation and suspending the pension case in the Republic of Armenia, have
transferred it to the Russian Federation. However, the applications submitted by the former
firefighters to register military pension in Russia have been rejected by the Russian Federation's
authorized body on the grounds, that there is no indication in the Agreement regarding the
possibility of granting pension to servicemen of the fire protection department of the Ministry
of Internal Affairs.

No changes were made in the 2017 agreement, as a result of which former employees of the fire
service were deprived of the possibility of receiving military pensions in the CIS countries,
which resulted in the violation of the social security right of those persons.

Therefore, it is necessary to make amendments to the relevant CIS agreement in a short time, to
ensure the opportunity for former fire servicemen of the fire protection department of Ministry
of Internal Affairs of RA, to receive pensions.

1.6 Timing in changing the type of pension;
The Defender also received complaints regarding the issue, that as a result of implementation of
the designed procedures of changing the type of pension, the person suffers losses. Thus, in one
of the complaints, the applicant stated that he had received a disability pension as a person with
a disability of a third degree. His right to receive pension was terminated because of non-
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recognition of his disability. The person reapplied to the Medical and Social Expertise (MSE)
Commission for medical and social re-expertize, but as a result, was not recognized as disabled®.
Accordingly, the person has applied to the territorial unit for changing the type of pension, to be
assigned the age pension and, according to the procedure established by the legislation, we was
appointed and paid the age pension from the day of application. In fact, as a result of appointing
a new expertize after termination of the pension, the applicant submitted an application for the
change of the pension type belated for 7 days, as a result of which the latter acquired the right to
receive the age pension on February 7, 2017. In the mentioned period, he did not receive
pension, although he had that right.

In another case, the person informed that he was assigned a first group of disability, indefinitely.
In January 2017, the territorial division of the State Social Security Service informed the
applicant in writing that the pension payment would be terminated in February 2017, based on
the information about the medical and social expertise decision to recognize him as non-
disabled, whereas the applicant claimed that he had never passed medical-socially expertize,
therefore it is the fact of recognizing him as non-disabled is incomprehensible. Despite this fact,
the right if disability labor pension was discontinued on February 1, 2017 and the age pension
was appointed only four months later, based on the written application of the pensioner.

According to point 2 of Part 1 of Article 41 of the RA Law “On State Pensions”, the right to
receive a pension is terminated in case of expiry of the term of disability. In this case, the right
to receive a pension shall be terminated from the first day of the month following the date of
the occurrence of such circumstance. In connection with the settlement of the above-mentioned
law, as a result of changing the type of pension due to loss of the right to a pension of an
appropriate type, issues regarding the timing of assignment of pension arise in practice. Thus, a
person may acquire another pension, such as age-based, from the date of termination of the
right to disability pension. The problem is that periods suspension of the pension of one type
and assignment of the pension of another type do not coincide in a number of cases, as a result
of which people remain without the right to a pension in that particular period.

Analyzing the above, it becomes clear that the provision for restoring the pension after
termination of the pension on the grounds of losing the right to pension is not envisaged by Part
3 of Article 41 of the Law.

In the clarifications of the Ministry of Labor and Social Affairs, the provisions of Article 37 of
the RA Law "On State Pensions" have been presented, according to which, irrespective of the
application of the pensioner, from the first day of the month following the fulfillment of the age
granting the right of the age pension, the preferential, partial or long-term service types of
pension are changed to age pensions, at the same time informing, that within the framework of
upcoming legislative changes the question of changing the type of pension to the age pension in

9 It should be noted that according to point 25 of the "Procedure of Implementation of Medical and Social Expertise", approved by the RA
Government Decree #276-N of 2 March 2006, the expertise decision should be made no later than 30 days from the date of the application
(complaint) was filed with the competent state authority in the field of medical-social expertise.
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case of termination of the right of disability pension because of fulfillment of the age granting
the right for the age pension, without the pensioner’s written request, shall also be discussed.

Taking into account the abovementioned, it is proposed, in cases of changing the type of
pension, If the application is received in a certain period, to determine an opportunity of
assignment and payment of the new pension from the day of suspension of the previous pension.

1.7 Maternity benefit recalculation

In 2017, the Defender was addressed with complaints that the maternity benefit of the citizens
having dual employer situation has been calculated and assigned without inclusion of the
income from the other employer. Thus, in one of the complaints in 2017, after receiving the
maternity benefit from the main employer, without calculation of maternity benefit from the
second employment income, the applicant applied and submitted a statement from the
competent authority about the income from another employer, but that did not serve as a basis
for recalculation of maternity benefits.

By the power of the RA Law “On Temporary Disability and Maternity Benefits”, the maternity

benefit is calculated and paid by the principal employer. According to the paragraph (a) of 3
sub-point of the point 14 of Annex 2 approved by the RA Government Decree 1024-N of July
14, 2011, which ensures the enforcement of the Law, in order to calculate, appoint and be paid
the maternity benefits, the employee provides the principal employer also the document
regarding the period of pregnancy and childbirth, issued by the other employer, as well as a
certificate issued by the territorial division pursuant to Part 8 of the Article 22 of the Law.

According to Part 1 of the Article 24 of the Law, the benefits of the employee are being
calculated assigned and paid by the employer, after submitting the necessary documents, within
the timeframe established by law for payment of the next salary. At the same time, pursuant to
Part 1 of the Article 27 of the Law, the payment of the amount of the less paid benefit as a result
of miscalculation is made without limitation of time. Moreover, the employer pays the amount
of benefits less paid to employees at his own expense, within a month after the miscalculation
has been discovered.

According to the clarification of the Ministry of Labor and Social Affairs, the Article 27 of the
RA Law “On Temporary Disability and Maternity Benefits” clearly stipulates the bases for the
payment of less paid benefits, while there is no provision in the article regarding the
recalculation of assigned and paid benefit based on the reference regarding the income received
from another employer issued by the RA authorized body. The information on the income
received from another employer should be presented to the principal employer (calculating and
assigning the benefit) by the employee based on the reference issued by the authorized body in
accordance with the procedure established by the RA Government. The applicant submitted it
after the benefit was appointed and paid.

In fact, in case, that opportunity of payment of the less calculated benefit as a result of wrong
calculation, without time limitations, is envisaged by the Law, non-calculation and non-
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payment of the maternity benefit from the other employment is not considered to be wrongly
calculated and less paid case, and is not deemed as a ground, caused by the abovementioned
conditions, for the recalculation of maternity benefit. As a result, in this case the individual is
deprived of the opportunity to receive compensation for not receiving salary for the work he /
she has conducted with the other employer.

According to the RA Law "On Temporary Disability and Maternity Benefits", in the course of
pregnancy and childbirth leave (having the right for the leave), as defined in the Labor Code of
the Republic of Armenia, the persons, defined by the Article 4 of the same Law, are fully or
partially compensated for the loss of salary (income), due to incapacity to work as a result of
pregnancy and childbirth, that they were or could be receiving.

In other words, the essence of the state benefit paid is that a certain amount of compensation
should be paid to the individual, in case of appearing in the circumstances specified in the law,
against the loss of salary (income), caused by temporary incapacity, which the individual
received or could have received. Hence, appropriate mechanisms should be established to ensure
payment of that benefit in any case, given the conditions for obtaining the right to maternity
benefits as provided for by law are satisfied.

Thus, the opportunity to recalculate the benefits provided that a person meets the statutory
requirements and has paid income tax (profit tax) in accordance with the procedure prescribed
by law, but the deadline for filing a relevant application has been missed.

Based on the abovementioned, it is necessary to make appropriate legislative amendments to
determine such procedures for recalculation of the maternity benefit, which will provide
grounds for payment of maternity benefit from the other employer as a less paid benefit,
without time limitations.

1.8 One-time Childbirth Allowance
In the complaints addressed to the Defender, the issue of refusing a one-time childbirth
allowance due to not submitting the required payment application within the timeframes
established by law was raised.

The RA Law “On State Benefits” stipulates that the parent, adopter or guardian of a child (on the
occasion of whose birth the right for the one-time childbirth allowance has appeared) is entitled
to one-time childbirth allowance. The one-time childbirth allowance is assigned and paid if the
parent and the newborn child are registered at the address of the place of residence in the
Republic of Armenia, and the state registration of the birth of a newborn child is carried out by
the competent authority of the Republic of Armenia, or the parent and the newborn child are in
the Republic of Armenia on the day of application (if the state registration of the birth of a
newborn child was carried out by the competent authority of a foreign state). It is also stipulated
that the one-time childbirth allowance is assigned if the application has been submitted within
12 months after the month of the birth of the newborn child. At the same time, the law
provides that in the case of the birth of a third and the next child (if the child's birth allowance

41



is assigned to the third and the next child born), a part of the child's birth benefit is paid to the
special family account, opened in the name of the newborn child, in a bank that has signed a
respective service contract with a Public Governance body, authorized by the Government of
the Republic of Armenia.

Before the adoption of the RA Law "On Additions and Amendments to the RA Law on State
Benefits" HO-240-N of December 6, 2017, the Point 2 of Part 9 of the Article 24 of the RA Law
“On State Benefits” stipulated, that the right for one-time childbirth allowance should be
terminated also in case, if the allowance of a parent, who is entitled to a one-time childbirth
allowance, is not paid within 12 months following the month of assigning the allowance.

However, as a result of legislative amendments made on 6 December 2017, the Point 2 of Part 9
of the Article 24 of the mentioned Law has received a different content, in particular, the
second point referred to in Law HO-240-N was amended to read “in the case referred to in the
Part 2 of the Article 8".

According to Part 4 of the Article 8 of the Law, the maternity allowance of a non-employed
person and one-time childbirth allowance (except for the amount referred to in Part 7 of the
Article 25) is paid, in accordance with the Civil Code of the Republic of Armenia, through
transferring the amount to the payment account opened in the name of the person, who was
assigned to receive the allowance. If within the 12 months from the month of transferring the
necessary information for opening one-time payment account to the bank, the person does not
present the request according to the requirements of Part 3 of the Article 928.8 of the RA Civil
Code, the amount of the allowance transferred to the one-time payment account shall be
returned to the state budget of the Republic of Armenia in accordance with the procedure and
within the time limit set forth in the Part 4 of the Article 928.8. It should be noted that, in
parallel, corresponding additions were also made to the RA Civil Code. Thus, as a result of
legislative changes, the legal requirements of the law regarding the condition of termination of
the right for one-time childbirth allowance have been further determinated by placing an
additional obligation on the parent to sign a contract with the relevant bank to obtain the
amount.

Thus, prior to the mentioned legislative amendment, the termination of the one-time childbirth
allowance was related to the fact that the beneficiary was not paid the allowance within 12
months following the month of appointment of the allowance.

It should be noted that in accordance with point 25 of Appendix 1 approved by the Government
Decree No 275-N of March 6, 2014, "On Defining the size of One-time childbirth allowance,
and establishing the procedure for assigning and payment of one-time childbirth allowance"
paying the directly paid amount on a non-cash basis is to transfer the amount to the bank
account of the parent or his authorized person.

Thus, when commenting on "not receiving a benefit" as a "nonpayment", the issue of the legality
of the termination of the right of a person to receive one-time childbirth allowance was raised,
which was resolved by the legislative amendments of December 6, 2017. Meanwhile, before the
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legislative amendment, the misinterpretation of existing legal regulations in practice has caused
problems.

For example, the complaining person informed that in August 2016 she applied to the territorial
division of the State Social Security Service to be assigned a one-time allowance for the birth of
the third child. Once the benefit has been assigned, the allowance the directly paid sum of AMD
500,000 was transferred to the account opened under its name. A year later, in September 2017,
she wanted to withdraw the cash in the relevant bank, but was denied. The State Social Security
Service clarified, that right to one-time childbirth benefit has ceased because of the non-
payment of the allowance within 12 months following the date of payment of the allowance to
the parent entitled to a one-time childbirth allowance.

In fact, pursuant to Clause 17 of the Government Decree No 275-N of March 6, 2014, "On
Defining the size of One-time childbirth allowance, and establishing the procedure for assigning
and payment of one-time childbirth allowance", based on the provided documents and existing
information, within ten working days the territorial division decides to:

1) Refuse to grant the allowance and inform the parent on the matter (inform the parent about
the need to submit additional documents);

2) Assign and pay the allowance.

According to point 25 of the Procedure, paying the directly paid amount on a non-cash basis is
to transfer the amount to the bank account of the parent or his authorized person.

As it follows from the abovementioned, the allowance is paid by the State Social Security
Service at the moment of transferring the 500,000 drams to the account opened in the name of
the applicant. At the same time, it follows that a person has fulfilled the request of the Law,
which is to apply for the allowance within 12 months after the birth month of the newborn

child.

In fact, the appointment was made, the payment was also made by transferring to the bank, but
because the person did not apply for encashment for 12 months, she was deprived of the right
for allowance.

Thus, the amount of unpaid benefits is subject to non-specific provisions of the legislation, as the
person has not been explicitly required by law to apply to the bank within 12 months and
receive that amount. Moreover, since according to the new regulations, the parent's liability
relates to filing a request to the bank, that is, the requirement to acquire a bank's customer right.

Taking into account the abovementioned, it is necessary to implement, before the new legal
regulation comes into force (01.01.2018), the payment of one-time childbirth allowances
assigned, but unpaid due to the abovementioned law enforcement practice.

2. Right for social assistance
2.1 Family vulnerability assessment system
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In 2017, the question of problems existing in the Family Vulnerability Assessment System,
including the deficiencies in the formula of family vulnerability points calculation, as well as
inadequate administration of the system, continued to be raised. Examination of the data
presented in the applications allows concluding, that the beneficiaries are not included in the
vulnerability system because of the lack of registration, registration at the residence address, not
having permanent residence, and for other reasons. In particular, the latter, due to the difficult
situations in their lives, have to change their place of residence regularly, which results in not
being enlisted in the vulnerability system. The problem becomes more apparent when citizens
are forced to change the place of residence, especially during winter months.

Complaints are also filed regarding the failure to receive, or deprivation of the right for a
vulnerability allowance, because of incorrect calculation of the vulnerability points. The
problem is that the assessment of vulnerability of families is carried out automatically, based on
the data included in the database of the family vulnerability assessment system. Only the
practitioners are able to carry out the calculation of the vulnerability points.

For many years, the Ministry of Labor and Social Affairs of Armenia has argued that the
justification for the requirement for residence at the address of registration or to have a
permanent place of residence is based on the principle of targeted allowances, whereas it is not
justified by the simple reason that especially the lonely, elderly and those in need of permanent
care are not provided with adequate alternative care services. In case of necessity, the persons
referred to above, are forced not to change their place of residence in order to avoid losing their
right for allowance.

Thus, in 2017 in complaints addressed to the Defender, the issue of non-availability of
vulnerability allowances in case of socially insecurity for persons with disabilities, people with
no heir, lonely pensioners, has been voiced.

According to Article 10 of the RA Law on State Benefits, while evaluating the degree of
vulnerability of a family, a small social group of citizens (actually living) registered in the same
place of residence, whose members are sharing the same household and have common budget,
as well as a single citizen are considered to be a family. For example, in one of the complaints, a
citizen living alone does not live at his registered address constantly because he needs some care
and at the same time does not want to be removed from registration in his only property. Even
leaving the registration and registering him / her at the same place of residence with the
caregiver causes issues with vulnerability assessment and does not guarantee the acquisition of
the right for allowance.

At the same time, another application addressed to the Defender, mentions that acquisition of
the right for allowance was rejected on the grounds of receiving financial assistance. According
to the applicant, it does not correspond to the reality.

It is here that the risk of abuses comes from the human factor existing in the process, which
often leads to corruption risks. Particularly, the problem concerns home visits by inspectors. In
this case, there is no proper control mechanism to evaluate activities of the inspector directly
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involved in the vulnerability assessment. In the event of detection of abuse, the liability is
completely exposed to the beneficiary and the latter is deprived of the right to receive family or
social allowances.

At the same time, the basis for termination of the right for social allowance is not receiving the
social allowance for three months without a valid reason, as defined by point 3 of part 1 of the
Article 3 of the RA Law “On State Benefits”. The lawmaker has left the appraisal of the causes of
unacceptable reasons to the practitioners, which allows for the different types of abuse and
application of dual standards. According to explanation of the Ministry of Labor and Social
Affairs, among those receiving the family livelihoods increase allowance, the number of cases
that have been suspended for not receiving the allowance for three consecutive months without
a valid reason for during 2017 was 1973. The cases of restitution of the suspended right, as per
the Ministry's information, were not registered in 2017, so it is not possible to present a
description of the events that are considered to be good reasons. Whereas, in practice, there are
many cases when a person has been absent from the place of residence for a variety of reasons
(illness, receiving of treatment in an appropriate facility, absence from the country for a short
period), and has not received or was not paid the allowance.

The vulnerability assessment system often takes into account circumstances that do not really
reflect the vulnerability of a person, while obstructing the right for vulnerability allowance. For
example, as per one of the complaints, the family lives in a difficult social conditions, but there
is a very old, non-exploit vehicle in the household, which reduces the vulnerability point to
acquire the right for the allowance in the assessment formula.

Taking into consideration the abovementioned, it is proposed to increase the system's
targetedness and transparency, control over inspectors to identify, prevent and prosecute abuses.

2.2 Compensation of deposits
In 2017, the Human Rights Defender has received complaints regarding the lack of procedures
for timing of reimbursement of damages caused by an error during the administration of the
process of receiving compensation for the money deposits.

Particularly, one of the complaints addressed to the RA Human Rights Defender presented, that
the person applied to the territorial division of social assistance to receive compensation for the
money deposit on March 3, 2017, but the application was reviewed only in June. According to a
survey of information received from Nork Information-Analytical Center CJSC and a territorial
division of social support, the employee of the social support department made a mistake when
entering a person's data into the deposit compensation database, due to which the number of the
applicant in the summary list of deposit compensation was formed with one-month delay. As a
result, instead of August 2017, the applicant was expected to be paid the deposit compensation
in September 2017.

In response to the person’s application to receive the deposit compensation out of turn, the
Ministry of Labor and Social Affairs of the Republic of Armenia has returned rejection
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explaining, that the compensation payments for money deposits are being made in accordance
with the established list of one month periodicity and there is no provisions for exceptions in
the legal acts regulating the process of deposit compensation.

According to Article 95 of the RA Law “On Administrative Procedures and Administrative
Proceedings”, the damage caused to persons caused by the administration of administrative
bodies is subject to compensation. According to Article 98 of the same law, if the damage is in
changing of any factual circumstance of the person, the liable party is obliged to eliminate the
consequences to the previous circumstance, or if it is impossible or ineffective, then through
restoration to another equal circumstance.

Point 20 of the Government Decree 460-N of 23 April 2014 provides: “Taking into account that
the right of the depositor to claim compensation is considered to be inalienable, it can not be
transferred to another person (Article 398 of the RA Civil Code), be a subject of pledge (Article
230 part 1 of the RA Civil Code), be a part of inheritance (Part 2 of Article 1186 of the Civil
Code of the Republic of Armenia)”.

It follows from the aforementioned, that the right for compensation for a person's deposit
belongs exclusively to that person, and not timely realization of it may also lead to the
deprivation of the right at all.

With the assistance of the Defender, the compensation for the deposit was made on the
principle of restoration of the previous circumstance, which is, that the data on the person was
included in the deposit compensation payment list of August.

Taking into consideration the abovementioned, it is recommended to carry out regular checks of
the process of provision of compensations for the deposits aimed to disclose any mistakes in the
administration, in order to ensure compliance with the terms for filing a claim for compensation
and being enlisted in the appropriate registers.

In 2017, the Human Rights Defender has received complaints about refusal to provide
compensation for money deposits due to not residing in Armenia. For example, the person,
appealing to the RA Human Rights Defender stated that he was a citizen of the Republic of
Armenia and applied to the Ministry of Labor and Social Affairs of the Republic of Armenia to
receive compensation for deposits made in the former USSR Savings Bank's Armenian SSR
branch. Provision of deposits was rejected on the grounds that a person must be registered in the
State Register of Population in the place of his actual residence in order to be registered in the
compensation program, since according to Sub-point 3 of Point 6 of Annex 1, approved by
Government Decree number 460 of 23 April 2014, in the process of registration, the territorial
division of social support compares the data from the identification document mentioned in the
application with the data in the State Population Register database.

According to Sub-point 3 of Point 1 of Appendix 1, approved by Government Decision # 460-N
of April 23, 2014, a person has the right to receive compensation against deposits made in
Armenian SSR republican bank of USSR Savings Bank before June 10, 1993, if the person

registered in the State Registry of Population as of August 1, 2014 in the communities enlisted in
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the list included in the Annex 1 approved by the RA Government Decree #1444-N of December
18, 2014, have made deposits, including the deposits in Soviet Rubles, in Armenian SSR
Republican bank of USSR Saving Bank before June 10, 1993, including if the deposit was made
by deceased spouse during joint life.

As it follows from the abovementioned, that the legal act regulating the mentioned
relationships, aimed to provide compensation for the deposits, does not stipulate a clear and
specific requirement to be registered in the State Population Register for the persons born before
December 31, 1931, which may serve as a basis for refusal of deposit compensation in case of
having a registered address in another State. Furthermore, the mandatory authority of the
authorized body to compare the data of the person mentioned in the application with the data of
the State Register of Population cannot be interpreted as a requirement or obligation to be
registered in the State Registry's database at the address of the RA Residence.

On the occasion of a complaint with similar factual circumstances, the Ministry of Labor and
Social Affairs of the Republic of Armenia has clarified, that in connection with the definitions in
the Government Decree # 460-N of April 23, 2014, giving an opportunity for misreading, the
Ministry is conducting works towards making amendments and additions to the mentioned
decision, in the context of which process of registration in the compensation program, grounds
for appointment, payment and refusal of deposit compensation will be clarified.

However, there are no direct bases for rejecting a person's request to provide compensation for
deposits in the RA Government Resolution 460-N of April 23, 2014, on the basis of not being
registered in the State Registry of Population on the actual place of residence, therefore,
according to the regulations of current legislation, the person's deposits in Armenian SSR
republican bank of the former USSR Savings Bank are subject to compensation.

As per the clarifications of the RA Ministry of Labor and Social Issues, according to Article 18,
Part 2 of the RA Law “On Social Assistance” any person residing in the Republic of Armenia has
the right for social assistance: citizens of the Republic of Armenia, citizens of foreign countries
having right for residence (resident status), persons without citizenship, as well as having
refugee status in the Republic of Armenia, in the presence of the grounds prescribed by law.
According to the position of the RA Ministry of Labor and Social Issues, if the person is not
registered in the Republic of Armenia, the right for compensation cannot be realized.

Taking into account the abovementioned, it is proposed to provide compensation for the deposit
to these persons, given that the provision of residence in the RA for deposit compensation is not
clearly defined.

3. Protection of the rights of elderly people in social security institutions designed for them
The state social policy implies the establishment of an effective social security system that will
ensure a satisfactory living standard for each member of the society and at the same time will
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include complex measures taken by the state aimed at social security of those citizens who are
unable to work and take care of their own needs.

International principles of human rights call for full recognition of the rights of elderly people,
which will ensure the realization of right of elderly people, as a vulnerable stratum of the
society, to a healthy and full-fledged life. Consequently, the domestic law of countries should
develop appropriate mechanisms to ensure and protect the elderly people's rights.

Emphasizing the importance of realization of elderly people's rights, Article 84 of the
Constitution of the Republic of Armenia states that every vulnerable and elderly person has the
right to a dignified existence in accordance with the law. Despite the above-mentioned, studies
conducted by the Human Rights Defender's Staff have shown that there are some problems with
the implementation of elderly people's rights.

Thus, one of the challenges facing the elderly is the unsatisfactory amount of necessary means
for specialized services, such as nursing homes, care homes, as well as the means needed for
palliative care services. The Republic of Armenia, as a social state, implements its social
assistance through various institutions, particularly through orphanages, nursing homes and
other institutions designed for vulnerable groups.

One of the most important directions of the Defender's activities in 2017 was the assessment of
care for elderly people living in nursing homes. Older people in nursing homes often need
complex care, but many are not there only to receive care and treatment. For some elderly, the
nursing home is their home, the place of permanent residence, for indefinite time. In this
regard, it is very important that national, regional and international legislation set forth
appropriate standards to ensure the best of protection of the rights of elderly in the nursing
homes.

In order to ensure the proper processing of the complaints received by the Defender, as well as
of the self-initiated investigations on the issues, in the course of 2017 professional cooperation
has been established between the Defender and the Ministry of Labor and Social Affairs, as well
as with a number of other institutions, particularly with institutions implementing social
protection of the population. As a result, a joint working group was formed, which implemented
studies, where many of the sector related issues have become a subject of discussion.

During the year 2017, regular visits were paid to "Yerevan N 1 Retirement Home" and "Gyumri
Nursing Home" state non-commercial organizations. The issues were raised through regular
visits by the Defender and the Defender's Staff. As a result of the visits, as well as studies of the
complaints received from the care-receivers, the revealed violations and shortcomings were
recorded and voiced. Conditioned by the proper study of the conditions of care for the persons
residing in the nursing homes, protection of their rights and fundamental freedoms, the
Defender's Staff has started a self-initiated process of discussions on the issue. Particularly, the
subject of discussion is the compliance of care in the nursing homes with the defined minimum
standards.
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Thus, as a result of joint efforts of the Defender's Staff and the RA Ministry of Labor and Social
Affairs, the following registered issues were solved in 2017 at the N1 nursing home, acting
under the Ministry’s jurisdiction:

a) persons with health problems were provided with directions to specialized medical
institutions;
b) if necessary, accompanying of the care-received to the appropriate medical facility by the
nursing house staff was organized;
c) the issue of supply of medicines has been solved, medicines are provided to the care-
receivers according to the appointment of a doctor;
d) Dinner is provided at the prescribed time, diet food is also prepared;
e) The care-receivers are already using the bathrooms without restriction, and for those
who refuse, a schedule is developed;
f) The care-receiving persons are provided with clothing, footwear, slippers, bedding, and
items of personal hygiene;
g) separate office was provided to the psychologist;
h) The library of the institution has been replenished with new books;
i) new washing machines have been purchased;
j) boxes for complaints have been installed in all the buildings.
At the same time, a number of problems remain unresolved in the nursing home, particularly, at
the Yerevan N1 nursing home it is necessary to,

a) carry out repairs of the relevant buildings;

b) provide all the living rooms with hot water;

c) ensure installation of ventilation system in the kitchen;

d) organize a visit of Psychiatric Expert Group to the nursing home.
In 2017, the Defender and the Defender's staff visited also the Gyumri Retirement Home, during
which a study on the conditions of care for the persons residing in the retirement home, the
protection of their rights and fundamental freedoms was conducted. Based on issues recorded
during of the study made in the course of the visit, the following suggestions were made:

+  Ensure individual living space for each care-receiver — no less than 5 m? per care-
receiver.

+  Organize renovation and improvement works in garment storage, tailor's and
hairdresser's rooms, replenish with necessary stock

*  Organize the ventilation in the kitchen with fans

* Adjust the rooms and toilets for persons with disabilities

+  Ensure the availability of hot water in all living rooms

+  Follow-up on the cleanliness of bed linen

+  Take steps to ensure timely provision of clothing, shoes (slippers) to the care-receivers of
the retirement home.

+  Provide a psychologist with a separate room, in order to ensure efficient and comfortable
work with the care-receivers of the retirement home.

+ Take steps to provide wheelchairs to those care-receivers without wheelchairs.
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+ As a result of the joint efforts of the Defender's Staff and the RA Ministry of Labor and
Social Affairs, some of the problems faced in Gyumri Retirement Home have already
been settled and, according to the Ministry, the relevant steps will be taken within the
shortest terms and within their competence and capabilities regarding the rest of the
issues.

Taking in consideration the abovementioned, in order to improve the living conditions of
persons living in a nursing home, it is recommended to:

1. In accordance with international standards, ensure satisfactory living conditions in the
1institutions of social protection of the population.

2. Saturate the continuity and consistency of measures to ensure that the care-receivers are
provided with adequate dressing, shoes, and food.

3. Continuously implement renovation works in the buildings.

4. The right to social security at workplace in case of accident, illness

The RA Human Rights Defender's reports and communiques have been voicing for many years
the issue of limiting the right to social security in case of accidents and occupational disease in
the workplace. The issue was addressed with reference to the application of the "Disabled Pilots
of Civil Aviation" NGO, which testifies that as a result of legislative changes in 2004, a number
of individuals were deprived of the right to receive compensation for damages caused to life and
health as a result of occupational accidents, and diseases.

The problem is that pursuant to RA Government Decision No. 1094-N of July 22, 2004,
paragraph 16 of the rules approved by the Decision of the Government of the Republic of
Armenia No 579 of 15 November 1992 has been repealed, according to which in the case of
liquidation or restructuring leading to termination of its activities, the damages shall be
compensated (compensation should continue) by his legal successor, and in the absence of the
latter — the social security body at the expense of the state budget. As a result of this change, the
warranty for reimbursement has been eliminated for the cases when the organizations
responsible for the damage have been liquidated after August 1, 2004.

It should be noted, that in the event of the liquidation or bankruptcy of a legal entity recognized
as responsible in the prescribed manner, the procedure for capitalization of relevant payments
and their payment to the aggrieved, are set out by the RA Government Decision N 914-N of 23
July 2009, which, however, regulates only the cases arising after its adoption.

The study of international documents shows that in such cases the right of the person to enjoy
social guarantees should be clearly defined, the state should establish clear rules to ensure the
exercise of these rights. Thus, according to Article 11 of the 1925 “Convention on Compensation
for Workers in Case of Industrial Accidents™, the national legislation, taking into account the
national peculiarities, provides such clauses that, in the circumstances of the employer's or

10 Has come into force for the Republic of Armenia on December 17, 2004.
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insurer's insolvency, the compensation will most adequately be provided to the victims of the
accident, or, in case of death, persons under their care.

The Expert Panel on Assessment of Implementation of Conventions and Assignments of The
International Labor Organization, in its 2015 observations on the application of Article 11 of the
Convention in Armenia has outlined the following: "In response to the previous observation,
which refers to the lack of compensation for about 800 victims of industrial accidents, which
occurred during 2004-2009, after the Government decree No. 1094-N of July 22, 2004, the
Government of the Republic of Armenia does not cite the legal provisions applicable to the cases
of liquidation or bankruptcy of legal entities responsible for damages caused to life or health,
nevertheless, by attaching the letter of Confederation of Trade Unions of Armenia of July 25,
2014, which indicates that the State has taken no action so far in regard to the mentioned
problem, the Committee once again requests the Government to indicate how this provision of
the Convention is being applied in abovementioned cases."

At the same time, in accordance with Article 9 of the 1992 “Convention on the Protection of
Employees in Case of Insolvency of the Employer”, in the event of an employer's insolvency, the
protection of workers' claims is made by the guaranteeing institutions.

That is to say, all the mentioned documents fix the existence of clear and effective legislative
mechanisms, whereas it is not embedded in Armenia and, in the result of the loss of the force of
the previous mechanism, persons are actually deprived of the opportunity to exercise their right.

Taking into consideration the abovementioned, it is necessary to:

1. provide compensation for damages caused to life and health as a result of occupational
accidents, occupational diseases to employees of legal entities, which have been liquidated or
became insolvent after 2004, including the employees of "Armenian Airlines" CJSC.

2. Establish a definite procedure for reimbursement of damage to the life or health of employees
at the place of work (in case of accidents and occupational diseases) in the event of an
employer's liquidation.
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CHAPTER 2. PROPERTY RIGHTS

Everyone has the right to own, use and dispose of their property at their discretion in
accordance with Article 60 of the Constitution of the Republic of Armenia, as well as with a
number of international instruments, including Article 1 of Protocol No. 1 to the “European
Convention for the Protection of Human Rights and Fundamental Freedoms”.

In 2017, cases have been documented, examination of which reveals existence of some systemic
issues in the field of property rights, which are presented below.

1. Sending a fine to the owner of the vehicle in case of violation of traffic rules

Since 2015, the issue of not dispatching decisions on administrative offenses based on video
records recorded by video cameras to the actual users and possessors of the vehicles has been
raised in the Human Rights Defender's annual reports and communiques.

The problem is that as a result of amendments to the RA Code “On Administrative Offenses”
(LA-178), of December 21, 2015, the Article 32, Part 3 of the Code states, that in cases where the
violation of traffic rules has been fixed through video filming or photography, the
administrative responsibility provided for by this Code shall be borne by the owner of the
vehicle, and if the vehicle is the property of a legal entity or sole proprietor, then, accordingly,
the head of the legal entity or the sole proprietor, if the latter do not prove that the violation
was committed by another person. As a result, the penalties based on the decisions regarding
administrative offenses, are sent to the owner of the vehicle even when it is been used for
another person and has been exploited by him for many years.

As it becomes clear from the analysis of the abovementioned provisions of the law, this problem
is actual in the case of vehicles belonging to individuals and private legal entities, as the issue is
legislatively regulated for vehicles belonging to state and community organizations. In the
mentioned case, Part 4 of the Article 6 of the RA Law on "Peculiarities of Administrative
Proceedings on Cases Regarding Violations of Traffic Laws Detected by Video or Cameras"
defines that if the offense has been committed by a vehicle belonging to the state (state body,
public institution, state institution or a state-owned organization of any other status) or a
community (community-based organization or any other community organization), in order to
clarify the addressee of the administrative offenses provided for in Part 6 of the mentioned
article, the administrative body shall, within five days after clarifying the details of the offense,
issue a written request to the relevant organization (the request may also be sent to the
organization’s official e-mail).

In practice, both individuals and legal entities have the opportunity to request readdressing of
the fine, based on a relevant application. Thus, in case of provision of sufficient evidence by the
person in accordance with the procedure provided for in Article 32, Part 3 of the RA Code “On
Administrative Offenses”, the administrative act will be forwarded to the appropriate person.
However, it should be noted that the problem is not the existence of an opportunity for the
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owner to prove that the infringement was done by another person, but it is that, for example,
both in the case of long-term lease and, in the case of a legal entity, when assigning the vehicle
to employee that legal person, an additional burden is put on the vehicle owner, that is, to prove
the fact that each violation was committed by another person.

Therefore, it is necessary to make a change in the RA Code “On Administrative Offénses”, by
which an opportunity will be given, in case of handing the vehicle, belonging to a legal person
or a natural person, over to another person on the basis of the relevant document (for example,
contract) for the long-term use, the fine shall be imposed based on the data of the person
actually using the vehicle.

2. The definition of terms "creditor debt" and "accounts receivable” by the government decision,
and hence the interference with property rights in the manner not provided for by law

As a result of discussion of the applications addressed to the RA Human Rights Defender during
the year 2017, it was found out that the definition of the term "creditor debt" and "accounts
receivable", which regulates the tax sphere, is defined not by the RA Law “On Profit Tax!! but
by the Government Decree No. 2052-N " On Approval of the Procedure for Creation of a
Reserve (Reserve Funds) for possible losses of Accounts Receivables of Organizations (Excluding
Banks and Insurance Companies), Recognition as Unreliable and Disclosure of Creditor Debts
and Accounts Receivables" of December 19, 2002*2. As a result of the study and analysis of the
problem, the fact that the definition of the terms "creditors debt" and "accounts receivable" by
the government decision does not derive from the Law, which entails interference with
property rights in the manner not provided for by the Law.

Thus, the legislator using the term "creditors debt" (Article 7, Part 1, Sub-point d) of the Law)
and "unreliable creditors debt" (Article 7, Part 2, Sub-point o) of the Law) does not disclose their
content. Sub-point o) of the Part 2 of Article 7 of the Law stipulates that the procedure for
deducting the amount of unreliable creditors debts should be established by the Government of
the Republic of Armenia, and in the case of banks, credit organizations, investment companies
and insurance companies, it should be done jointly by a body authorized by the Government of
the Republic of Armenia and the Central Bank of the Republic of Armenia. The Decision,
however, has also provided the definition of the above terms. However, as it has been
mentioned, it is out of the subject of regulation, delegated by the Law. Consequently, the term
"creditor’s debt" used in sub-point o) of part 2 of Article 7 of the Law is practically used in the
meaning of the term "creditors debt" defined by the Decision.

On the other hand, the Sub-point "b" of Point 3 of Appendix 1 of the Decision also considers the
amount of debt payable (in other form of repayment) by the entity to other persons (creditors)
in the case of dividends, as a creditor’s debt. However, it is necessary to reiterate once more that
according to Article 11 of the Law, the amount of dividend payable is considered an element not
containing expenses, and therefore has no effect on the determination of taxable profit. As a

11 Hereinafter in this subsection, the Law
12 Hereinafter in this subsection, the Decree
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result, it comes out, that this amount, not being considered as an expense by the Law, not
having any effected on the process of determination of taxable profit, in case of being reviewed
from the point of view of the Decision, can be considered as unreliable creditors debt and be
taxed.

As a result of the study of the issue, it was also revealed that the mentioned interference does
not proceed from the public interest. Particularly, from the principle of ensuring the
constitutional obligation to pay taxes, since by the law, the state, in the person of the tax
authority, is "not interested" with non-taxable items with elements not considered as expenses
(the gross income does not decrease, it does not have any impact on the tax amount), they are

not accounted for as creditors debts and therefore cannot be written off as unreliable creditors
debts.

The Point 14 of Appendix 1 defines that the accounts receivable defined by the same procedure
is recognized as unreliable from the 366th day of the deadline pass, if the total debt of the debtor
to the organization does not exceed 100,000 drams, or in case of presence of appropriate court
decision on exaction of the account receivables, if the total debr of the debtor to the
organization exceeds 100,000 drams.

At first, the Law does not define the concept of accounts receivable, and then the Decision
imposes a liability on the entity to have an appropriate court decision on pledging the amount of
the accounts receivable regarding the amount exceeding 100,000 drams. It should be noted that
the decision on confiscation might not be possible due to civil-legal relations (passed the statute
of limitations for the action, or no basis for invalidity was found). In this case, not offsetting the
accounts receivable cannot be considered as justified.

In such a situation, the state does not perform any action deriving from public rights (payment
of taxes). Definition of criteria and order is not an end in itself; the logic here is that the state
should make sure that the businessperson does not unreasonably decrease the amounts. That's
why it is necessary first to make sure that taxes were paid for the same transaction in the past,
and that there is no other tax offense. The requirement of a verdict of confiscation, imposed by
the decision, does not necessarily guarantee the balance of public and private interests.

Moreover, it should also be taken into consideration that in case of recognition of the accounts
receivable as unreliable, it will result in the fact that, in the absence of a tax liability in previous
reporting periods, payments VAT and profit tax were made.

It is necessary to state that Point 11 of the Part 4 of Article 109 of the RA Tax Code, which has
fully come into force since January 1, 2018, again entrusts the Government of Armenia with a
procedure for the writing off the unreliable accounts receivables and creditors debts. Thus,
again, there is a danger of regulating different issues (rights and responsibilities), as well as
defining concepts in contradiction with the Law, when defining the order by the Government
of the Republic of Armenia

Based on the abovementioned, it is proposed to make appropriate amendments and supplements

to the Tax Code to define the terms of "creditors debt" and 'accounts receivable" by the Law and
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hence, to exclude the possibility of interference with property rights in the manner not
intended by the Law.

3. Restriction of the right of ownership as a result of acknowledgment by the state of an exclusive,
priority public interest

In 2017, the systemic problem, which has been repeatedly discussed in the Defender's Office
and submitted to the appropriate competent state bodies, as regards to the recognition of the
territories of former residents of a number of residential areas by the RA government's relevant
decisions as an exclusive public interest, and since 2007 being alienated to various organizations
acquiring territories, but not providing compensation by these organizations so far, remains
actual. It should be noted that Article 3 of the RA Law “On Alienation of Property for Public
and State Needs” stipulates that the alienation of the property for public and state needs must be
carried out in accordance with the law, and the preliminary adequate compensation must be
given for alienated property. According to the regulation set forth in the Part 4 of the Article 10
of the RA Law “On Alienation of Property for Public and State Needs”, the property may be
alienated according to the agreement between the acquirer and the owner of the property to be
alienated, and in this case, only by the agreement of the parties the amount of the adequate
compensation, its form, procedure, terms, conditions and liability of the parties are being
decided. Thus, guided by the abovementioned regulation, the companies concluded agreements
with the former residents regarding provision of apartments in the multi-apartment buildings
that were to be built on the place of the purchased territories. To date, however, neither housing
nor adequate compensation have been provided.

As it can be noticed, in this case there is a contradiction between the norms set out in two
articles, that is, one of the articles uses the term "preliminary adequate compensation", according
to which the alienation of property to ensure the primary public interest is carried out in
exceptional cases and in the order provided by the Law, only with preliminary and equivalent
compensation, whereas the other article uses only the term "equivalent compensation" and the
amount, form, procedure, terms, conditions and liability of the parties to compensation are left
at the discretion of the parties.

The word "compensation" used in the Law "On Alienation of Property for Public and State
Needs" should be used in any article along with the words "preliminary equivalent". Meanwhile,
in the Part 4 of the Article 10 of the Law the word "compensation" was used with the
"equivalent” adjective, and the word "preliminary" is absent in the above-mentioned article at
all.

As a result of the review of agreements between companies and former residents of alienated
territories, it was found out that on the basis of the aforementioned legal norm, by mutual
agreement of the parties, it was decided to grant the applicants with apartments in multi-
apartment buildings to be constructed, against the alienation of the property belonging to them
under the right of ownership. That is to say, the contract actually provided a postponement of
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the compensation for a definite period of time. The mentioned period has expired, and adequate
compensation has not been provided, and it is not clear whether it will be provided at all.

In the context of the abovementioned, the Constitutional Court stated in its judgment #753 of
13 May 2008 that no legal norm could be regarded as "law" if it did not comply with the
principle of res judicata, that is, it was not formulated with sufficient clarity, which will allow
the citizen to adapt his / her conduct with it.

Having examined the circumstances set out in the complaints, in the light of the
abovementioned legal norms, the Defender has come to the conclusion that in violation of the
condition of preliminary adequate compensation, the residential territories on Arami, Buzand,
Firdusi, Hanrapetutyun, Khanjyan streets and in Cond block of Kentron administrative district,
belonging to the former residents of those territories under the right of ownership, were
alienated in lawful expectation to receive apartments in the newly built multi-apartment
building in the 30 (thirty) months period as an adequate compensation, in the meaning of
interpretation of the norms fixed in the Part 4 of the Article 10 of the Law "On Alienation of
Property for Public and State Needs", which also has not been provided up to the day

Within the meaning of Article 1 of Protocol No. 1 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms and the case law of the European Court
of Human Rights, the property is considered not just the existing material means, but also the
legitimate expectation of acquiring that material means®.

The RA Constitutional Court has also expressed its legal position on this issue by the Decision #
741 of 18 March 2008, with the following definition: "The Constitutional Court states that the
protection of property rights guaranteed by Article 31 of the Constitution of the Republic of
Armenia is provided to those persons, whose ownership right has already been recognized in
accordance with the law, or who has legitimate expectation of acquiring the property right by
law". The RA Constitutional Court reaffirmed this position on 2 April 2014 by the Decision #
1142.

It follows from the abovementioned, that alienation of the territories for the urban development
as the exclusive priority public interest for the needs of the society and the state, does not stem
from the public interest, because first of all, the buildings constructed as compensation (multi-
apartment buildings) do not serve their purpose since stand semi-constructed for many years,
the territories are not developed, and secondly, it does not stem from the public interest as the
former owners of the alienated territories have been forced to live in rented apartments for
years, and as a result not receiving any adequate compensation to the day.

As a result of revision of the complaints received by the Defender regarding the raised issue, it
was found out, that the issue of the state's subsidiary responsibility was also problematic, which,
according to the norms set out in Part 1 of the Article 16 of the RA Law “On Alienation of
Property for Public and State Needs” arises only in the event of failure by the acquirer to
perform certain actions, mentioned in the Part 1 the same Article. Meanwhile, as a result of

13 See the decision on the case Trgo v. CRAtia of 11 June, 2009, Complaint # 35298/04:
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numerous complaints filed to the Defender, it appears that contracts were signed between
acquiring organizations and owners of alienated residential areas by virtue of which these
organizations were obliged to build multi-apartment buildings in the time-frames set in the
agreements and provide apartments, but the construction works of these buildings still remain
unfinished, and the state's subsidiary responsibility for that part is not defined.

According to Article 16 of the RA Law “On Alienation of Property for Public and State Needs”,
if the acquirer does not send the owner of, or a person having property rights on the alienated
property a draft of the alienation agreement in the time period set up in the Article 10 of the
same Law, or does not submit the compensation amount on the deposit account in the time
period set up in the Article 12 of the Law, or does not appeal to the court with the appellation
on alienation of the property in the time period set up in the part 1 of the Article 13 of the Law,
or does not submit to the deposit account the additional compensation amount defined by the
court in the time period set up by the Part 6 of the Article 13 of the Law, then it is considered,
that the acquirer refuses to buy the given property and all the legal documents regarding
recognition of that property as subject of exclusive primary public interest are considered void.
The acquirer is obliged to compensate the owners of the alienated property, as well as those who
have property rights to that property, the losses arisen as a result of breaching the requirements
of Part 1 of the mentioned Article. The Government carries subsidiary responsibility for the
damages caused by the acquirer as a result of breach of the requirements of the Part 1 of the
same Article.

In other words, this article narrows the sphere of state subsidiary liability by linking it to the
failure of the acquirer to fulfil certain obligations, which in this case is not a sufficient guarantee
of protection of the property rights of the people by the state.

It follows from the abovementioned, that the RA Law “On Alienation of Property for Public and
State Needs” also does not include mechanisms of full-fledged state control over the process of
alienation.

Article 1 of Protocol No. 1 of the ECHR protects individuals or legal entities from the arbitrary
interference of the state in the exercise of their property rights. Nevertheless, the article
recognizes the right of the State to control the exercise of rights of the individuals or legal
entities regarding the property they own, or even to deprive them of their right, with the
condition to comply with the requirements defined by the clauses of the article. States that have
ratified the Convention are required to ensure that any interference with the right of ownership
is made only based on public interest.

In order to ensure a balance between the interests of the public and the individual, it is
necessary that the interference is not arbitrary and fits within the framework of the law. As
regards the need for intervention, it should be mentioned, that the ECHR has, in general,
provided the State with a broad discretion for assessment of the need. Although Article 1 of
Protocol No. 1 does not unambiguously refer to the right of confiscation of property or the right
to compensation in case of any interference with property rights, in practice it is
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unconditionally assumed*. Only in exceptional cases, the refusal to grant compensation may be
justified, for example, in the case of Germany's reunification®.

However, when examining legal relations between individuals on the cases regarding property,
the Convention authorities should clarify is the legislation creates such unequal conditions, as a
result of which a person may be arbitrarily or unjustly deprived of the property in favor of
another person. In certain cases, however, the state may be imposed an obligation to interfere
with the regulation of actions of private individuals.

It should be noted that Article 1 of Protocol No. 1 is mainly applicable in situations where the
State itself interferes with property rights or permits third parties to do so.

Taking into consideration the abovementioned, it is suggested to:

1. Amend Part 4 of the Article 10 of the RA Law “On Alienation of Property for Public and
State Needs”, which is, to fix the term "preliminary adequate” compensation also in this
article.

2. Exclude the possibility of determining the size of the adequate compensation, its form,
procedure, terms, conditions, and liability of parties through the contract (agreement of

the parties);
3. Make the following amendments to the RA Law “On Alienation of Property for Public
and State Needs™:
— To establish subsidiary responsibility of the State for the execution of the signed
contracts,

— Establish state control mechanisms over the fulfillment by the acquirer of
obligations towards the beneficiary in the process of property alienation, by
providing appropriate sanctions.

4. Provision of compensation to residents of houses adjacent to the North-South highway

In 2017, the issue of causing property damage, but providing any compensation against it to the
residents of the residential areas of Yerevan's Arshakunyats Avenue, adjacent to the north-south
highway, which was raised in the annual report "On the Human Rights Defender's Activities,
the State of the Protection of Human Rights and Freedoms in 2016" remains actual. According
to complaints filed to the Defender in 2017, some of the residential areas adjacent to the
highway being built were recognized as exclusive supreme public interest by RA Government
Decisions N990-N of 26 May 2011 and N 1256-N of November 14, 2013, and were included in
the list of the territories subject to the construction of a North-South highway corridor.
However, the specific territories in question were not included in the list.

According to the claimants, the construction was carried out very close to their homes, using
heavy equipment, which resulted in significant property damage. Meanwhile, without
considering the above-mentioned circumstances, the residential premises of the mentioned

14 See the decision on the case Holy Monasteries v. Greece of 1 September, 1997, complaints ##13092/87 13984/88:
15 See the decision on the case Jahn and others v. Germany of 30 June, 2005, complaints ## 46720/99 72203/01 72552/01:
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persons have not been included in the territories subject to realization, in case that they
participated in the discussions on the issue from the very beginning and have received relevant
documents (letters). Accordingly, the persons who filed the complaints demanded to include
their homes in the territories subject to realization or to be provided with adequate
compensation. Meanwhile, according to the statement of the Yerevan Municipality, the
damages caused to the buildings are not in general conditioned by the construction carried out.

In order to prevent such issues, as well as to resolve the existing, and taking into consideration
the abovementioned, it is recommended, that:

1. Local self-governing bodies should continuously carry out studies on the possible impacts
of construction throughout the whole construction period.

2. Ensure that an expert examination on the expense of the administrative body is
conducted after the completion of the construction, resulting in provision the residents
with a well-grounded and well-reasoned conclusion, which will ensure that unsafety of
the buildings is not conditioned by the construction works.

5. Use of the buildings on the sides of the North-South highway by their owners

In 2017, the filed complaints raised the issue of limiting the free access to the households located
on the sides of the North-South highway and belonging to persons under the right of
ownership, during the construction of the highway.

For example, in one of the complaints the applicant informed, that as a result of lowering the
level of the automobile road of a common use directly adjacent to his property in Shamiram
community area of Aragatsotn Province, which he possesses under the right of ownership since
1997, for two meters, the vehicle entry to and exit from his property has become impossible,
thus causing property damage to the applicant.

According to the clarification of the Ministry of Transport, Communication and Information
Technologies of the Republic of Armenia on the matter, as per the power of point (a) of Part 16
of Article 13 of the RA Law “On Automobile Roads”, landowners and land users of the plots
located in the safety zones of the general-purpose motor roads are obliged to build lanes
connecting the objects located in the safety zones with the road, by agreeing the construction
with the road managing structures in prior. In this case — with the RA Ministry of Transport,
Communication and Information Technologies and the Traffic Safety Authorized Body.

Hence, within the framework of the raised issue, the claimant might have the right to file a
request for compensation of damage in case of existence of a lawfully built entry to/exit from the
land plot in question to the main road. The Ministry of Transport, Communication and
Information Technologies has not received any request for agreement on construction of access
and exit lane to and from the land plot located at the 1/1 Shamiram towards the inter-state
highway Yerevan-Gyumri-Georgia Border, to the present day. Therefore, the issue has not
received any regulation within the framework of the law.
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It is noteworthy that the RA Law “On Automobile roads” was adopted and entered into force in
2006-2007, and it does not have any provisions for its retroactive force, and the land plot in the
immediate proximity to the reconstructed motorway on the North-South highway is owned by
the applicant since 1997, and by 2007, such obligations to the owners of objects adjacent to the
automobile roads were not set by the legal acts governing the current sector. Based on the
above, the obligation on the applicant to build a lane linking the object belonging to him under
the right of ownership with the road does not exist.

Additionally, in this case, in the framework of the construction of the North-South highway, it
is envisaged to reduce the level of general use automobile road by two meters. As a result, the
truckloads to and from the mentioned building will become impossible, and the right of a
person of a free use of his property will be violated, particularly the right to use and possess that
property, fixed by the Constitution

Based on the abovementioned, it is proposed to provide adequate compensation to the people
who suffered damage from the construction of the North-South highway, or build lanes that
connect the plots of landowners located on the edge of the general use automobile roads with
those roads, at the expense of state.

6. Provisional Payments for construction of a Cooperative Residential Buildings and remaining of
those buildings half-constructed

In 2017, a number of complaints addressed to the Defender were raising the systemic issue, that
have been included in the 2016 annual communique, that the people have made provisional
payments for the construction of buildings and allocation of apartments on a cooperative basis,
but as a result of devaluation of the Soviet Union rubles the buildings to be constructed
remained half built.

By the Decree of the Government of the Republic of Armenia No 432-N "On Approval of the
Procedure for providing financial support for the Losses of Deposits by the Shareholders of
Construction Cooperatives due to devaluation of the deposits paid in the USSR Rubles and the
order of its provision", a financial support was envisaged to finish the construction of the
mentioned buildings. However, it has not been provided up to the day.

According to the information received from the RA Ministry of Finance regarding the raised
issue, the program approved by the Government Decree # 700-N of July 3, 2014 "On Approval
of the State Medium-Term Expenditure Program of the Republic of Armenia for 2015-2017" no
means to provide financial support to housing cooperatives for unfinished constructions are
envisaged.

For example, in one of the complaints addressed to the Defender, a group of members of the
cooperative informed that by the decision of the Executive Committee of the City Council in
1990 a cooperative was provided with a building. According to the applicants, 51.6% of the
building was constructed at the expense of the cooperative members, but the construction

60



remains unfinished. Then the Yerevan Municipality alienated the aforementioned building to
another company through an auction without the applicants' knowledge.

According to Points 3, 4 and 8 of the RA Government Decree 191-N of 18 June 1997 "On
approving the procedure for privatization of apartments attached to the citizens in the state-
owned (public) unfinished multi-apartment houses", the construction of multi-apartment
unfinished houses is carried out in accordance with the procedure laid down in point 3 of the
RA Government Decree 358 of November 15, 1996 "On privatization of unfinished state (public)
residential buildings (apartments)”.

As per the procedure approved by the legislation of the Republic of Armenia, in the case of
refusal of citizens from provision of apartments in the unfinished multi-apartment residential
buildings and not forming unions of property owners within a year, the unfinished multi-
apartment residential houses shall be submitted to auction according to the approved procedure,
as per the point 8 of the aforementioned procedure.

Incomplete construction multi-apartment houses (apartments) which citizens refuse to receive
under the right of ownership, are submitted to auction according to the RA Government Decree
No. 196 of April 22, 1994, "On approval of the general procedure on sale of state-owned
enterprises and unfinished construction facilities and lease of state enterprises by auction
without a right of acquisition” (revoked).

At the same time, pursuant to the Point 3 of the procedure defined by RA Government Decree
No 358 " On privatization of unfinished state (public) residential buildings (apartments)" of
November 15, 1996, the small multi-apartment houses and apartments, which the citizens
refused to receive under the right of ownership, are submitted to auction, according to the RA
Government Decree No. 196 of April 22, 1994, "On approval of the general procedure on sale of
state-owned enterprises and unfinished construction facilities and lease of state enterprises by
auction without a right of acquisition”.

A comprehensive study of the above-mentioned provisions indicates, that in order for the
Yerevan Municipality to have the right to alienate the semi-constructed building constructed by
the cooperative members through an auction, the beneficiaries — the members of the
cooperative, should provide the Yerevan municipality with a refusal to receive the unfinished
building under the right of ownership, which, according to the applicants, did not happen,
hence, the legal grounds, by the force of which the Yerevan Municipality was eligible to
alienate the mentioned property through an auction, are absent.

According to the legal position expressed by the RA Constitutional Court decision 1271 of 10
May 2016, as per the Part 1 of the Article 60 of the RA Constitution, every person is guaranteed
not only the right to possess, use and dispose at his/her discretion, but also the right to legally
acquire a property, which requires the state to govern the legitimate basis to ensure that the
person does not bear losses, but is guaranteed the right to acquire property.

With the support of the Defender, the cooperative members received compensations from the

Company, though not adequate.
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Taking into consideration the abovementioned, it is proposed to envisage financial means in the
medium-term state expenditure plans for the upcoming years to provide financial support to
unfinished constructions of multi-apartment residential construction cooperatives.

7. Violation of the rights and legitimate interests of individuals as a result of unauthorized
construction

Like in previous years, in the course of 2017, the complaints were filed to the Defender
regarding violations of the rights and interests of individuals protected by the law due to
unauthorized construction in the City of Yerevan.

According to Article 188 of the Civil Code of the Republic of Armenia, a premise, building, or a
structure is considered unauthorized, if it was constructed or reconstructed on the land plot not
provided for that purpose in accordance to the procedure defined by the law or other legal acts,
or without permission or with violation of conditions prescribed by the permission, or with
substantial violations of norms and rules of urban development. An unauthorized building
cannot be recognized legitimate, if existence of the building violates the rights and the interests
of other persons protected by law, or endangers the lives and health of the citizens.

At the same time, according to Article 26 of the RA Law “On Urban Development”, in the
territories of urban and rural communities, the heads of the communities, in Yerevan it is the
Mayor of Yerevan, supervises the architectural assignments given to the developers,
implementation of the requirements of the urban development regulations of the settlements,
the targeted use of land and fixed assets in terms of urban development, as well as prevents,
suspends cases of unauthorized construction and ensures the elimination of their consequences
as prescribed by law.

Thus, in the complaint addressed to the Defender, a person informed, that he wanted to carry
out construction of a residential house on the land plot belonging to him under the right of
ownership, but the presence of a pavilion placed directly at the border of the plot with
significant violations of urban norms and rules, hinders the implementation of the mentioned
construction. Numerous applications addressed to the Municipality were left unanswered, and
administrative hearings were not conducted.

In response to the Defender's inquiry on the above mentioned issue, the Yerevan Municipality
has clarified that an unauthorized pavilion has no legal status and actually overwhelms the
community-owned land, so the issue of further disposal (legalization or demolition) of the
pavilion is subject to consideration within the framework of the procedure approved by the RA
Government Decree 912-N of May 18, 2007 "On Approval of the Procedure for the Legalization
and Disposal of Unauthorized Structures".

Meanwhile, in response to the Defender's inquiry on the raised issue in December 2017,
Yerevan Municipality responded that the unauthorized building and the overburdened land
were recognized as legal by Yerevan Mayor's decision in March 2017, and the rights of the
person towards the mentioned real estate received state registration in May 2017.
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Taking into consideration the abovementioned, it is recommended that the local self-governing
bodies ensure proper and consistent implementation of measures to prevent, suspend and
eliminate the consequences of unauthorized construction.

8. The compensation in case of becoming of individual dwellings unfit for residence due to
landslides

In 2017, a number of complaints have raised the issue of non-provision of compensation by the
state in the form of financial support and improvement of housing conditions for the private
residential houses in the borderline communities, which have become unsuitable for living due
to landslides.

According to explanation, provided by the RA State Urban Development Committee, as per the
information provided to the Committee, as of the beginning of the year 2017, more than 1,000
houses with damages of the 4th degree exist in the Republic of Armenia, of which over 200 - in
the Tavush Province.

At the same time, according to the information provided, the state budget of the Republic of
Armenia for 2017, as well as the state medium-term expenditure program of the RA 2017-2019
did not provide for the implementation of programs aimed at improving the housing conditions
of residents of houses with damages of the 4th degree, hence, the discussion of the issue is
possible in case of provision of financial means for implementation of projects according to
approaches and priorities developed by the concept, aimed at ensuring safe residential space for
the residents of the housing fund of the RA, having 4® degree of damages, and subject to
demolition, approved by the RA Government Protocol Decision #9 of 7 March, 2013.

The study of the abovementioned concept revealed, that according to the Annex 3 of the
Concept, approval was provided to the schedule of measures ensuring implementation of the
concept, aimed at ensuring safe residential space for the residents of the housing fund subject to
demolition, as well as already demolished, due to 4% degree of damages (except for the
communities included in the Disaster Zone rehabilitation program), according to which before
the first decade of December of 2013 a draft of RA Government Decree “On approval of the
priority state support program on ensuring safe living space to the residents of housing fund
subject to demolition, as well as already demolished, due to 4™ degree of damages” should be
presented for the approval of the RA Government, and starting 2014 the implementation of the
priority state support program on ensuring safe living space to the residents of housing fund
subject to demolition, as well as already demolished, due to 4™ degree of damages, should begin
its implementation, which has not been implemented so far.

According to the RA Urban Development Committee, the issue of improvement of housing
conditions for residents of 4-degree damaged residential buildings subject to demolition in
different regions of Armenia (including because of landslides), has been presented by the State
Committee for Urban Development of the Republic of Armenia in its requests for 2017-2019
and 2018- 2020 mid-term expenditure programs. However, the financial means (quotas) for
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implementation of the program on improvement of living conditions of the residents of
residential houses, subject to demolition due to 4 degree of damages because of landslides, were
not provided by the permanently acting high council on development of medium-term
expenditure programs neither through the medium-term expenditure programs, nor through
the state budgets of 2017 and 2018.

It should be noted, that according to the Order of the RA Minister of Urban Development No.
282-N of 2009, the 4th degree damage have the buildings, constructive parts of which are
damaged and those buildings are dangerous for their future exploitation. According to the same
Order, the residents of these buildings are subject to evacuation, and buildings are subject to
demolition, as the works on their reconstruction and strengthening are economically
inexpedient.

It is noteworthy, that based on study of clarifications from the State Committee for Urban
Development, it was found out, that there are more than 1,000 houses with 4th degree damages
in the Republic of Armenia, many of which are abandoned by their residents, who have become
homeless, and those who continue to live in their homes, are endangering their lives.

Taking into consideration the abovementioned, it is suggested to,

1. To provide financial means for the continuous implementation of the programs aimed at
improving the housing conditions of residents of residential houses with 4th degree
damages, within the medium-term state expenditures program for the following years;

2. Adopt a RA Government Decree “On approval of the priority state support program on
ensuring safe living space to the residents of housing fund subject to demolition, as well
as already demolished, due to 4" degree of damages”.

9. The requirement for payment of state duty and penalties in case of non-implementation of
passenger transportation by a passenger-taxi after receiving the license,

During 2017, a number of complaints have been raised regarding the issue of non-payment of
the state license duty, non-timely calculation and non-collection of that amount due to non-
performance of passenger transportation by a passenger-taxi automobile after receiving the
license, but being presented a claim by the RA Ministry of Transport, Communication and
Information Technologies, to pay the state duty and appropriate penalties.

Thus, according to the complaint addressed to the Defender, on May 10, 2015, a person was
granted a license for passenger transportation with a passenger-taxi automobile, for which he
paid a monthly fee of 12,000 AMD. Sometime later, starting from September 2015, the applicant
did not pay state duty due to the non-performance of passenger transportation. On April 14,
2017, the applicant submitted an application to the Ministry of Transport, Communication and
Information Technologies of the Republic of Armenia requesting revocation of the license, in
response to which the applicant was sent an appropriate extract from the Order of the Minister
of Transport, Communication and Information Technologies of April 18, 2017, according to
which the license issued for passenger transportation with a passenger-taxi automobile was
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declared void, as well as a note (as the body is presenting - "a reminder"), that his debt to the
State Budget for the State Duty is 317.262 AMD.

During the whole period of validity of the license (about two years), the applicant did not
receive any notice regarding the obligation to pay state duty, as well as on calculation of
penalties.

It should be noted that according to Article 35 of the Law of the Republic of Armenia "On
Licensing", the licensing authority has the right to suspend the license due to violation of the
legislation requirements only in accordance with the conclusions of the licensing committee of
the licensing authority. At the same time, pursuant to the Point 11 of Part 1 of Article 36 of the
same Law, the license may be suspended in case of non-payment of annual state duty.

It is noteworthy that in accordance with Article 6.1 of the RA Law “On State Duty” in case of
suspension or notified suspension of a patent, permit, license or qualification certificate in the
manner prescribed by the legislation of the Republic of Armenia (except for the cases, when the
licenses, permits, licenses or qualification certificates are declared void during the period of
suspension, based to the application according to legislation of the Republic of Armenia, or cases
of termination of the notified activity), regular annual state fees shall be subject to payment
regardless to the grounds and periods of suspension of the validity of the patent, permit, license
or qualification certificate. According to Article 6.2 of the same Law, the provisions of the
annual state fee set up by the mentioned Law shall also apply to monthly and quarterly state
duties, unless otherwise provided for by this Law or are not contrary to the nature of payment
relationships for the monthly or quarterly state fees.

As it follows from the analysis of the above-mentioned norms, the licensing authority may, but
does not have the right to suspend the validity of the license in case of non-payment of the state
duty by the licensee for a long time. At the same time, even after suspension of the license by
the licensing authority, the monthly state fee continues to be calculated until the loss of validity
of the license based on the application.

It is also problematic, that neither the provisions of the Law "On State Duty” nor the Laws of the
Republic of Armenia "On Licensing" do not stipulate the norms obligating the licensing
authority to notify regarding the debt accumulated as a result of non-payment of the state duty.
In fact, in this case, the applicant did not provide adequate services with the passenger-taxi
automobile (had no income) for about two years, but due to the imperfection of the law, he will
have to pay both the monthly state duty accumulated, and the penalties for the services that he
did not provide.

Taking into consideration the abovementioned, it is suggested to:

1. Make appropriate changes to the mentioned laws by establishing a procedure for
notifying on the existing obligations within the validity period of the license.

2. Make amendments to the RA Law “On Licensing”, such as to define the terms ‘the
licensing authority must” suspend and ‘the licensing authority should” suspend instead
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of terms ‘the licensing authority has right to” suspend and ‘“the licensing authority may”
suspend, in cases of non-payment of the state duty.

Make appropriate amendments (define norms), in the Article 6.1 of the RA Law “On
State Duty’, according to which in case of suspension of the license (due to the fact that
the licensee does not provide services on suspension basis), the process of calculating the
monthly state duty shall be suspended at the moment of suspension of the license by the
licensing authority.
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CHAPTER 3. LABOR RIGHTS

The right of a person of free choice of employment and protection in case of unjustified
dismissal is enshrined in Article 57 of the Constitution of the Republic of Armenia as a
fundamental right. At the same time, the criteria for the exercise of labor rights are fixed in a
number of international treaties ratified by the RA: the revised European Social Charter, the
United Nations Convention on Economic, Social and Cultural Rights, as well as in a number of
treaties and documents of the International Labor Organization. Guarantees for the exercise of
labor rights are also enshrined in the acting RA laws and other legal acts.

No matter how important the protection of labor rights is, and there are legitimate protection
guarantees for their implementation, some cases violations of the labor rights of a person are
taking place. The main reasons for these violations are people's insufficient awareness of the
mechanisms for labor rights protection, as well as the low level of protection of workers' rights.
Moreover, based on their social-economic situation, the shortage of vacancies, and the fact that
the labor market is not so large, workers often have to adapt to abuse of their rights not to lose
their jobs.

1. Absence of an extrajudicial authority overseeing the observance of labor rights and the
prevention of labor rights violations;

1.1 As in the previous years, in 2017 cases of violation of labor rights and other issues have been
also registered. Various issues raised can be categorized as follows:

1. Failure to perform final settlement by employers;
2. Unjustified dismissal from work;

3. Failure to notify the employees in prior about resolving the employment contract within the
timeframe prescribed by law;

4. Use of different salary calculation related to working time,
5. Not paying remuneration for the probation period and so on.

1) Comparison of a number of complaints addressed to the Human Rights Defender
gives an opportunity to state, that widespread in the sector is the problem, when the employer
does not make a final settlement in case of resolution of the employment contract. Meanwhile,
the above-mentioned relationship is regulated by the Article 130 of the Labor Code (hereinafter
the Code), entitled "Procedure Final Settlement with Workers". Particularly, Part 1 of the
mentioned article specifies that in the event of termination of the employment contract, the
employer shall be obliged to perform a complete final settlement with the employee on the day
of termination of the employment contract.

That is to say, the code implies the employer's obligation to make a final settlement in the order
defined, which means that diverting of the law is inadmissible.
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2) Many workers have raised the issue of their groundless dismissal, mentioning at
the same time, that they have been subjected to persecution by employers from time to time,
have received unfounded reprimands, and in some cases even have had to submit their
resignations as a result of employer’s pressure. It should be noted, that the grounds for the
termination of the employment contract are clearly defined by Article 109 of the Labor Code of
the Republic of Armenia.

3) Article 115 of the Code provides for employers an imperative requirement to
notify employers in a specific period before solving the employment contract on their own
initiative. At the same time, pursuant to Part 2 of the same Article, in the case of non-
compliance with the timeframes established by law, the employer shall be obliged to pay the
employee a fine for each overdue day of notice, which is calculated on the basis of the average
daily salary of the employee. It is clear from the study of the complaints submitted to the
Defender, that employers often violate the terms of the pre-notice in accordance with Article
115 of the Code when dismissing employees on their own initiative. Moreover, a general review
of the complaints indicates that in case of inappropriate notification employers refuse to pay the
employees even the penalty specified in the Part 2 of the Article 115 of the Code.

4) 4) In 2017, complaints were received regarding the application of different wages

calculations for employees doing the same work under the same conditions in different
institutions. According to Part 1 of the Article 139 of the Code, the normal duration of the
working time cannot exceed 40 hours per week. The cases of short-term working hours are set
out in Article 140 of the Code. Part 7 of Article 142 defines the peculiarities of the working and
resting regime for employees in the health, guardianship (caregiving), childcare, power supply,
gas supply, heat supply, communication and other sectors with special characteristics, are
defined by the Government of the Republic of Armenia. The Government of the Republic of
Armenia has defined it by the Government Decree 201 of 1 February, 2007, "On defining the
peculiarities of the working and resting regime for employees peculiarities of the working and
resting regime for employees in the health, guardianship (caregiving), childcare, power supply,
gas supply, heat supply, communication and other sectors with special characteristics". The
working and resting regimes for the employees of the sectors having specific characteristics of
the work, defined by the mentioned Decree, are considered as normal, and not the short
duration of the working time.
At the same time, Part 4 of the Article 139 of the Code stipulates, that for special categories of
employees (health care organizations, guardianship (caregiving) organizations, educational
institutions, specialized organizations for power supply, gas supply, heat supply, specialized
organizations of communication and eliminating consequences of accidents, and other working
in the continuous duty mode), duration of the working time can be 24 hours a day. The average
duration of working hours for these employees cannot exceed 48 hours a week, and the rest time
between the working days cannot be less than 24 hours. The list of such works has been defined
by the Government Decree 1223-N of August 11, 2005 "On establishment of a list of works,
defined by 24 hours per day working time, for the employees of a specific category ".

Therefore, for employees included in the lists of the above two decisions, within the framework
of an agreement between employees and employers, the normal duration of the working time
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(defined by the decision of the CO-201-N), or 24 hours a day, 48 hours a week average working
time can be defined.

Thus, one of the complaints addressed to the Defender raised the issue of application of wrong
wages calculation for some employees at one of the childcare facilities. According to the
complaint, for the doctors, nurses and nannies of the orphanage, short duration of working time
has been set for over a ten-year period, and the salary calculation has been performed based on
36 hours of working time a week. The applicant claimed that 36 hours of work per week is
defined in the orphanage only for employees working in daylight hours. Meanwhile, in the
same organization, the wages of a part of the employees with the same specialty, working under
the influence of the same harmful factors, and during the same hours, are calculated based on 48
hours of working hours per week, as a result of which the salary has decreased by about 25%.

It should be noted that employees of the orphanage who work shorter working hours of 36
hours per week stipulated in Point 6 of the Part 1 of the Article 140 of the RA Labor Code and
those, who work in the shifts mode for maximum of 48 hours of work time per week as per the
Part 4 of the Article 139 of the RA Labor Code, are performing absolutely the same work,
whereas shift mode employees receive less wages than those with no shift mode, for the same
work.

As a result of review of the received complaint, as well as the joint discussions between the
Defender and the Ministry of Labor and Social Affairs of the Republic of Armenia, it was found
out that legal basis for setting 24 hours a day, 48 hours a week average working hours for
pedagogical, medical and service personnel of state non-profit organizations subordinated to the
Ministry of Labor and Social Affairs has been defined by amendments made to the Government
Decree 1223-N in 2014 (Government Decree No 1378-N of December 11, 2014), after which the
mentioned working regime was used for the abovementioned employees of the SNCO-s (24
hours a day, 48 hours weekly average), as the most optimal. However, at the initial stage of the
application of this mode of operation, a number of non-SNCOs did not keep the Code
requirements, and applied the normal working hours and 24 hours a day, 48 hours a week
regimes simultaneously. Particularly, 36 hours were put as basis of weekly working hours, and
the daily working time was set as 24 hours.

As a result of the studies carried out by the Ministry in the SNCOs, these issues have been raised
and adjusted according to the relevant recommendations.

Information was also provided, that by measures aimed at improving the efficiency of work and
the quality of services provided by SNCOs currently existing under the Ministry, it is planned
also, within the framework of existing financing from the RA state budget, to increase the
salaries of employees directly involved in beneficiary care processes.

5) 5) According to the complaint addressed to the Defender, a citizen passed a
probation period in a company that was delegated the State's garbage disposal authority, but was
not employed at the end of it, and was not paid for the days worked.
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According to Points 1 and 2 of Article 91 of the Labor Code of the Republic of Armenia, at
signing the employment contract, a probation period may be set by the agreement of the parties.
It may be determined by the employer's wish to check the employee's compliance with the job
(position), or at the wish of the employee to determine his / her compliance with the proposed
job (position). Terms of probation period shall be determined by the employment contract.

During the probation period, the employee has all the rights and bear all the responsibilities set
forth in the Code, other laws and regulations, collective and employment contracts. As a result
of the Defender's support, the company, carrying out the delegated state powers in the sphere of
garbage disposal, has paid the citizen for the worked days.

1.2 Supervision of observance of labor legislation

The lack of state control over the observance of the legislative norms and the inadequate actions
aimed at raising the awareness of employers and employees on labor rights and responsibilities,
limit the prevention of such cases. The issue has been voiced by Human Rights Defenders for
years. Thus, following the legislative changes in 2013, as a result of merging the State Hygiene
and Anti-Epidemic Inspectorate of the RA Ministry of Health and the State Labor Inspectorate
of the RA Ministry of Labor and Social Issues, the State Health Inspection of the Staff of the RA
Ministry of Health Staff'® was reorganized. The problem is that according to the Article 1 of the
RA Law “On Amending the Labor Code of the Republic of Armenia and Revocation of the Law
of the Republic of Armenia “On Labor Inspection” ” accepted on 17 December, 2014 and
entered into force on January 17, 2015, the Article 34 of the Labor Code of the Republic of
Armenia, dated November 9, 2004, was repealed. This article was defining the authority of the
State Labor Inspectorate to control and supervise the sector. Particularly, it was noted that the
state control and supervision of implementation of normative provisions of labor legislation and
other normative legal acts containing labor law norms by the employers, was exercised by the
State Labor Inspectorate.

Although the State Health Inspectorate of the RA Ministry of Healthcare is the successor to the
RA State Labor Inspectorate!’, since 9 January, 2015, the State Health Inspection of the Ministry
of Health of the Republic of Armenia is authorized only to carry out state control and
supervision over implementation of legislative acts, containing norms on ensuring labor safety
and health protection, determined by RA Labor Code and other legal acts containing legal
norms on labor law.

As a result, a situation is created, when, except for the abovementioned spheres, the State Health
Inspectorate does not deal with the issues that arise in the labor relations, and in general, with
discussing and solving other problems in the field, with implementation of control and
supervision. Hence, solution of issues as labor disputes can be solved only through judicial
proceedings.

16 RA Government Decree #857-N of 25 July, 2013.
17 RA Government Decree #857-N of 25 July, 2013
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The need to monitor the protection of the rights of workers and labor relations is mentioned
also in a number of international documents. Thus, in accordance with the International Labor
Organization's “Labor Inspection Convention” # 81, ratified by Armenia, member states are
committed to establishing a labor inspection system at industrial and commercial enterprises,
which is called to ensure the application of the legal norms relating to the working conditions
and protection of employees during work'®. Moreover, the Authorized Body for the Control of
Labor Relations should be institutionalized adjacent to the central authorities, under their
supervision. However, as a result of the above-mentioned changes in this sphere in Armenia, the
State Healthcare Inspectorate has become a subdivision of the RA Ministry of Health, being
lowered in the status from the central body.

At the same time, it should be noted that the revised European Social Charter also stipulates that
each party shall have a labor control system in accordance with national conditions®.

Attaching importance to the problem, the relevant action has also been provided for by the
Point 40 of action plan defined in Appendix 1 of Decision # 483-N of May 4, 2017 of the RA
Government "On Approving the Action Plan for 2017-2019 derived from the National Strategy
for Human Rights Protection". In fulfillment of the latter, the study of the possibility of
introducing an extrajudicial national mechanism for the protection of workers' rights in labor
relations was undertaken. The Ministry of Justice of the Republic of Armenia also informed that
the results of the study should be considered within the framework of the process of drafting the
new Labor Code of the Republic of Armenia.

At the same time, according to information from the RA Ministry of Labor and Social Affairs,
the Ministry of Labor and Social Affairs of the Republic of Armenia applied to the Government
of the Republic of Armenia in July 2017 by submitting a number of issues arising from the
fulfillment of the international obligations undertaken by Armenia in the sphere of regulation of
labor relations, which are related to the absence of functions of labor inspectorate in Armenia at
present. Though, according to the clarifications provided by the Ministry, certain steps have
been taken to establish a relevant competent body (inspectorate) during 2017, however, it
should be noted, that the issue of systemic violations of the labor rights of persons in the
Republic of Armenia remains unresolved.

Based on the above, it is necessary to:

1. create an extrajudicial body, authorized to prevent and eliminate violations of working
conditions, observance and protection of labor rights and freedoms of workers, labor legislation
and other legislative acts containing norms of labor law;

2. continue to inform the public about the labor rights and ways of their protection through
mass media;

18 JTLO Convention No 81 “On Labor Inspection in Industry and Trade”, Articles 1-3.
19 Revised European Social Charter, Part 3, Article A, Clause 4.
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3. Review the wages of pedagogical, medical and service personnel of state non-profit
organizations subordinated to the RA Ministry of Labor and Social Affairs.

2. The Right to Strike:

In 2017, the issue of legislative limitation of the strike, raised by the Human Rights Defender's
annual reports and communiques, was not settled. The Labor Code of the Republic of Armenia
defines the right of workers to strike, which is limited to existence of a collective labor dispute®.
Meanwhile, in practice, the workers may also resort to a strike to protect their social, economic
and other rights, which will be deemed illegal in the mentioned situation. The situation is
problematic both from the point of view of the RA Constitution and from the international
obligations of Armenia?®’. Thus, Article 58 of the RA Constitution defines workers' right to strike
for the protection of their economic, social or labor interests. Moreover, the same article also
states that the strike may be restricted solely by law, in order to protect the public interest or
fundamental rights and freedoms of others. Additionally, when interpreting the right of workers
to strike, the RA Constitutional Court has expressed a position, that it is related not only to legal
relationships of “employer-employees”, but also to “workers-third persons (society)”,
"employees-state bodies", and “employer-state bodies" interrelations?. The logic is that a person
must have a right to strike even when there is no collective dispute, in other words, if the
problem raised by a person is not linked to the relationship between the employee and the
employer. However, due to existing legislative regulations it comes out, that it is restricted only
to employee-employer relationships.

According to the RA Ministry of Labor and Social Affairs, in 2017, legislative amendments on
the extension of the right to strike (provision of possibility to strike also in the absence of a
collective labor dispute) were not implemented.

Taking into account the abovementioned, it is proposed to develop and adopt a draft law
providing a wider range of strikes, which will also allow striking also in “workers-third persons
(society)”, "employees-state bodies’, "employer-state bodies" interrelations.

3. Right to free choice of employment after retirement

In 2017, the issue of restricting the right of judges to free choice of work guaranteed by the
Constitution of the Republic of Armenia was raised through applications addressed to the RA
Human Rights Defender.

Thus, the content-based analysis of the provisions of Part 3 of Article 2, and Part 4 of the Article
6 of the RA Law “On Social Guarantees of Former State Officials” shows, that in the meaning of
the RA Law “On Social Guarantees of Former State Officials” a person who held a position of
judge has the right to receive pension, if he/she does not perform other paid work (employment

20 RA Labor Code, Part 1 of the Article 73
21 “International Covenant on Economic, Social and Cultural Rights”, Article 8, Revised European Social Charter, part 2, Article 6
22 Decision of RA Constitutional Court # 677, of 7 February, 2007
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in public or community service or other paid work, except for scientific, pedagogical and
entrepreneurial activities as a private entrepreneur, holding a notary office), and case of
employment his/her right to receive pension is terminated. In addition, it refers not only to
holding public and community positions, but also to any paid work (except academic,
pedagogical and creative work), engaging in entrepreneurial activities as an individual
entrepreneur and holding a notary office. It turns out that, in this case, the right of a person
who held a position of a judge to receive a pension against the performed work as a special social
guarantee provided to the person is actually being linked to not performing any other paid
work.

It is necessary to underline that the social guarantee to a person who held a position of a judge,
which is the pension fixed by the mentioned law, is provided by the state against the work done
by him/her and as a guarantee of an effective and impartial exercise of that work. A number of
international documents also state that?3. The Constitutional Court of the Republic of Armenia
has also come to the same position in the Point 7 of its Decision 1302 of 16 September 2016. The
content of the aforementioned documents indicates that the right of a judge to receive a pension
is related solely to the independence of the judges, the impartiality of the court, as well as the
work done by the judges.

According to Part 1 of the Article 57 of the RA Constitution, everyone has the right of free
choice of employment. When analyzing the right to work, first it is important to refer to its
purpose and content. Thus, the main purpose of execution of the right to work is to receive
remuneration.

Thus, observation of purely legislative regulations shows that there is no restriction on labor
rights for persons who held positions of judges, as well as for judges who have reached
retirement age. That is, a person can freely conduct any job. However, when the problem is
examined in terms of social guarantees for those persons, in particular from the point of view of
realization of the right to pension, it becomes clear that a person can freely choose and perform
paid work chosen by him, as a result of which he / she is deprived of the right to receive pension
for the persons holding public positions. That is, a person faces a dilemma, which in turn leads
to the limitation of the right of free choice of employment.

In order to examine the constitutionality of provisions of the abovementioned normative legal
acts on the issue raised as a result of its comprehensive examination, the RA Human Rights
Defender has applied to the RA Constitutional Court in 2017. In the application filed with the
Court, the issue of the right to free choice of employment after the retirement for the persons
who held positions of the judges has been raised, in particular from the point of limitations on

2 Point 11 of the UN Basic Principles on Independence of the Judiciary; Paragraph 19 of Comment # 32 on Article 14 of the International
Covenant on Civil and Political Rights adopted by the United Nations Human Rights Committee (right to equality before courts and tribunals
and to a fair trial); Point 34 of the Report on the state of Judges and Justice in the member countries of the Council of Europe by the Advisory
Panel of European Judges; Magna Carta of judges adopted by the Advisory Panel of Judges of the Council of Europe (17 November 2010,
Strasbourg); Point 6.4 of the European Charter “On the Status of a Judge” of 10 July 1998; Article 13 of the Universal Charter of Judges (17
November 1999); The Committee of Ministers of the Council of Europe, in its recommendation CM / Rec (2010) 12 of 17 November 2010:
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work in the private sector. At the same time, the issue was resolved by the adoption of the new
Judicial Code in 2018.

4. Lack of criteria for electing a director of a public secondary educational institution

As a result of examining applications filed to the Office of the RA Human Rights Defender in
2017, procedural issues have been identified regarding conducting vacancy competitions and
making decisions on the final results of those, for the positions of directors of public secondary
educational institutions.

Thus, according to the Government Decree # 319-N of March 4, 2010 "On Approval of the
Order of the selection (Appointment) of the Director of the Public Secondary Educational
Institution" the procedure for the election (appointment) of the director of the state public
educational institution was approved according to the Annex. In particular, in accordance with
paragraph 28 of the Appendix, if only one nominee has applied for the competition and has not
been declared a winner, there shall be no second voting and a new competition should be
announced according to this procedure. If the number of candidates is more than one, then if
the number of the candidates is 2 and no director is elected, no re-voting is held and the
Council, in case of educational facilities under the regional government, within three working
days submits to the RA Deputy Prime-Minister, and in case of educational institutions under the
jurisdiction of the RA Ministry of Education and Science, or the City of Yerevan submits to the
appropriate authorized body, copies of the minutes of the meeting of the Council and the
personal files of the candidates for the position of the Director. In accordance with point 28.1 of
the Annex, based on the documents submitted in the cases provided for in paragraph 28, within
five working days, in case of institution under regional jurisdiction, the Deputy Prime Minister
of the Republic of Armenia submits a letter of nomination to the head of the Authorized Body,
in order to conclude an employment contract in the manner prescribed by law. In the case of
educational institutions subordinated to the Ministry of Education and Science of the Republic
of Armenia, or the City of Yerevan, the applicant is selected and nominated an employment
contract, in accordance with the procedure, prescribed by law, by an appropriate authorized
body. The Authorized Body communicates the results of the selection to the Council for the
purpose of informing the applicants in due form.

The problem is that the procedure for the selection (appointment) of the director of the public
secondary educational institution approved by the above mentioned regulation does not contain
the regulation on standards and appropriate criteria on the nomination of a candidate from the
applicants by the RA Deputy Prime Minister and, in such a situation, it is not clear, based on
which criteria priorities are given to participants of the competition, which causes issues
regarding nature and purpose of the competition being held to select a director, as well as can
contain corruption risks.

Considering the abovementioned, it is necessary to set clear criteria of the selection of director
of public secondary educational institution for the nomination of one of the candidates and
hence to select the appropriate candidate for the director.
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5. Release from Service in Police

In the complaints addressed to the Defender, the issue of limiting the possibility of dismissal
from the Police and thereby limiting the possibility of using social guarantees was raised. Thus,
the applicant was an officer of the RA Police, 20 years of his / her working experience were
fulfilled and hence, he/she has acquired the right to pension. Then 6 months later, due to the
abuse of official authority, by the order of the RA Chief of Police the applicant’s authorities
were temporarily terminated, after which he/she was dismissed from the post and recorded in
the personnel reserve by another order. The applicant filed rapports to the Chief of Police with a
request for dismissal from the police and retirement. However, he received refusal with
explanations, that according to Part 1 of the Article 16.1 of the RA Law “On Approving the RA
Police Disciplinary Code”, a police officer, charged with criminal prosecution cannot be
appointed to a new position, dismissed from police service by his/her own initiative, until the
criminal prosecution is suspended.

Due to refusal to release the person from the service and keeping him/her in the personnel
reserve for period longer than determined by the law, a person's right to retirement, guaranteed
by the Constitution of the Republic of Armenia, has not been ensured, since he was not able to
retire for a long-term service pension.

According to Point 11 of the Part 1 of the Article 45 of the RA Law "On Police Service", police
officers are dismissed from the police when they are removed from the personnel reserve in the
prescribed manner. According to the Part 2 of the Article 49 of the same law, the maximum
period of one-time stay of a police officer in the police service personnel reserve is six months
(with the exception of the cases defined by the Part 4 of the same article), but not more than the
expiry of the maximum service period defined for the appropriate group.

On the other hand, Part 1 of the Article 16.1 of the RA Law “On Approving the RA Police
Disciplinary Code”, a police officer, charged with criminal prosecution cannot be appointed to a
new position, dismissed from police service by his/her own initiative, until the criminal
prosecution is suspended. It turns out, that the RA Law "On Police Service " and "On Approving
the RA Police Disciplinary Code" contain provisions, one of which is violated by the application
of the other, since from the one side, the term of the police officer in the police service
personnel reserve is 6 months, and on the other hand, a person who has been subjected to
criminal prosecution cannot be dismissed from the police service upon his / her initiative before
its suspension.

Taking into account the abovementioned, the Defender suggested that the Police of the
Republic of Armenia takes adequate measures to ensure the implementation of the mentioned
regulations in practice, as well as ensuring execution of the right of the citizens for free choice
of employment and for retirement in the mentioned situations. As a result, the RA Police
assured that the law enforcement practice of the Police HR Department has completely
changed: from now on, the servicemen with expired period of being in the personnel reserve
and being under prosecution, will be dismissed from the service in the Police of the Republic of
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Armenia on the basis of Point 11 of the Part 1 of the Article 45 of the RA Law "On Police
Service" in the event of withdrawal from the personnel reserve in the manner prescribed.

Taking into consideration the abovementioned, it is proposed to make amendment in the Part 1
of the Article 16.1 of the RA Law “On Approving RA Police Disciplinary Code’, stating, “The
Police Officer, who is charged with criminal prosecution, cannot be appointed to a new position
until the criminal prosecution is suspended. He cannot be dismissed from the police service on
his own initiative, except for the grounds of Point 11 of the Part 1 of the Article 45 of the RA
Law “On Police Service”, in case of being withdrawn from the personnel reserve in the manner
prescribed’.
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CHAPTER 4. THE RIGHT TO EDUCATION

The right to education is set out both by the RA Constitution and a number of international
documents ratified by the Republic of Armenia. In particular, according to the Article 15 of the
RA Constitution, the state promotes the development of education and science, and the Article
38 of the Constitution defines the right to education as a fundamental right of a person. The
right to education is also established by a number of international treaties ratified by RA, such as
UN Educational, Scientific and Cultural Organization (UNCCD) Convention “Against
Discrimination in Education”, UN International Convention “On Elimination of All Forms of
Racial Discrimination”, the UN International Covenant “On Economic, Social and Cultural
Rights” etc. Some of the international treaties set out the general right to education, while
others refer to the right to education of persons of special groups (e.g., persons with disabilities).

The right to education and the mechanisms for its implementation are set out in a number of
Laws and other legal acts of the Republic of Armenia. Despite all the existing legal acts, there are
both legal and practical issues impeding the full exercise of the right to education.

Works in this area have been implemented in cooperation with the Ministry of Education and
Science.

1. The right to education in pre-school educational institutions

Pre-school educational institution is an important institute for the application of the right to
education in the process of early childhood socialization. It is also important for promotion of
child’s natural development, as the first years of development are fundamental, and at this age,
any intervention affects the further socialization of a child. At the same time, the issue of
absence of pre-school educational institutions has not been solved to date. Moreover, in 2017,
issues related to the admission of children to pre-school institutions have also been recorded. As
a result, children are deprived of the opportunity to receive pre-school education.

In 2016, there were 721 community, departmental and non-state pre-school institutions (PSI)
functioning in Armenia, of which 575 kindergartens, 113 nursery schools, 33 pre-primary
schools. From the total number of PSIs, 654 are subordinated to community, 15 are
departmental and 52 — non-state. Children's enrollment in PSI (of the number of population
aged 0-5 years) was 28.9%, in urban areas - 35.6%, in rural areas — 17.2%. An average number of
children in one group was 27 children; the actual occupancy rate was 85.8%. On average, 100
children attended one PSI, teacher — children ratio was 1 to 12. The total area of PSI buildings
was 731.0 thousand square meters. The area of the adjacent territory to PSIs was 557.9 thousand
square meters>..

Based on the Yerevan Mayor’s Decision # 2973-A of August 31, 2017, amendments have been
made to the Yerevan Mayor Decision # 1101-A of March 31, 2011, and above-mentioned Decree

24 http://www.armstat.am/file/article/poverty 2017 a 4.pdf
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was supplemented by Point 2.1, according to which “The enrolment/ registration of a child for
pre-school institution (kindergarten) attendance is carried out based on the application by a
parent/legal representative after reaching the age of 2 or 3 years old, for only one preschool
institution (kindergarten), if the child has an identification document; moreover, the
registration and admission of children aged below 3 years is carried out in the given
kindergarten, provided that there are appropriate facilities available for pre-school educational
programs for the groups aged 2 to 3 years”.

According to the data provided by Yerevan Municipality, as of December 2017, about 30,070
children were registered in the kindergartens and about 8,000 children are on a waiting list as
per “Kindergarten” electronic system. Based on the Yerevan Mayor’s Decision # 2973-A of
August 31, 2017, registration and admission of children is being conducted according to age
groups, according to which the registration and admission is carried out in kindergartens having
groups for relevant ages.

It turns out, that those children, who were registered in the waiting lists before adoption of the
Decision mentioned above, and were to attend a kindergarten from September 2017, are
deprived of this right because they are not 2 years old. Moreover, the parents of the mentioned
children were not aware of the expected changes. As a result, parents had to be recorded as
absent at work, because their children were deprived from the opportunity to attend a
kindergarten.

The mentioned issues are in fact conditioned by the incomplete and non-unified legislative
regulations in the field of pre-school education, particularly by the absence of a unified
procedure for enrollment in pre-school educational institutions. Thus, admission to primary
educational institution in RA is not approved by any central public body. Instead, each
community regulates this issue independently.

In 2016, the State Program on Development of Education in the Republic of Armenia for 2016-
2025 has been elaborated, which has not been approved by the Law to date. One of the goals
defined by this program is to ensure equally accessible and high-quality pre-school education for
all children aged 3 to 6 years by 2025. Namely, the main priorities of pre-school education are
ensuring affordable and accessible pre-school education and increasing the quality of education.

Ensuring the accessibility of pre-school education was envisaged by the 2012 RA Government
Action plan, for the implementation of which the system of pre-schools was introduced in
communities having no PSIs®. Within the framework of the World Bank loan program, the
"Raising the Level of Children's Readiness for the School and Ensuring Equal Access to
Education" subprogram is being implemented, in the frames of which, pre-schools for children
aged 5-6 years are established in different communities, predominantly in rural settlements,
based on facilities and resources of the schools. The program includes also training of pre-

% The Appendix to the RA Government Decree # 730-A of 18 June, 2011, “RA Government Programme”, page 8
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school’s principals and educators, monitoring and methodological support in the framework of
the World Bank’s “Education Quality and Relevance” project?®.

Taking into consideration the abovementioned, it is necessary to:

1. increase the number of pre-school educational institutions, especially in order to ensure pre-
school education for children below the age of three, paying special attention to smaller
communities;

2. introduce unified centralized system and envisage precise legislative regulation for the
admission of children to pre-school educational institutions.

2. Exercising the right to education during admission of a child to a public educational institution
As a result of examination of applications submitted in 2017 to the RA Human Rights Defender's
Office, a systemic problem related to the admission procedure to public educational institutions
was revealed, which limits the exercise of children’s right to education. As a result of incomplete
legislative regulations, children are not able to be admitted to a school near their place of
residence.

Thus, according to the Point 2 of the Annex to the RA Minister of Education and Science Order
# 1640 of November 24, 2010, admission to school is usually organized in two stages — from June
1 to June 30, and from August 1 to August 31, and Point 14 of the same Annex defines the list of
documents to be submitted by a parent in case of admission or transfer of a child (student) to
school. However, having studied the legal acts, it should be noted that there are no clear
regulations on decision-making defined for admission procedures: no timeframes for decision-
making are defined; there are no established regulations for the school principals regarding
informing the parents on the necessary documents to be submitted for admission to school.

Thus, while discussing the complaint, a decision on the existence of a violation of human rights
or freedoms was made, and the RA Minister of Education and Science was proposed to make the
matter of making appropriate amendments to procedure for admission, transfer and dismissal of
student of public educational institution of the Republic of Armenia, approved by the RA
Minister of Education and Science Order # 1640 of November 24, 2010, a subject of discussion.
As a result, the RA Ministry of Education and Science has initiated the development of the draft
order on making amendments to the appropriate order.

Taking into account the abovementioned, it is necessary to:

1. adopt the order on making amendments and additions to the RA Minister of Education
and Science Order # 1640 or set out clear and unified procedures for admission to public
educational institutions by other legal acts;

2. ensure fulfilment of requirements of admission procedures in public educational
Institutions.

2 Source: the website of MoES Educational program center PIU
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3. Collection of deposit amounts for using textbooks in public educational institutions
In 2017, the issue of collecting deposit amounts for textbooks in public educational institutions
has been raised by the complaints addressed to the Human Rights Defender.

According to the Point 5 of the Annex to the RA Minister of Education and Science Order #
752-N% of August 21, 2009 “On Approval of the procedure for forming commissions to evaluate
the compliance of textbooks to the state general education standard, to provide public
educational institutions with textbooks, and publish textbooks of general educational subjects”,
an annual sum of deposit amounts for using textbooks to be paid by parents (legal
representatives) of students is approved by the RA Minister of Education and Science at least 15
days prior to the beginning of each school year.

It turns out that the state provides free textbooks to first-to-fourth grades students of public
educational institutions on account of the state budget, envisaged by the elementary general
educational programs, and for the textbooks of students of other grades, the students’ parents
(legal representatives) pay deposit amounts for using textbooks. Moreover, the payment of these
deposit amounts is a mandatory requirement for provision of textbooks.

The Staff of the Human Rights Defender has examined the similar orders of the RA Ministers of
Education and Science on approval of the amount of deposit funds for textbooks of institutions
implementing general education programs for 2010-2017, which indicate that the amount of
deposit funds specified for textbooks, not only does not decrease from year to year, but increases
instead?.

Moreover, no exception is envisaged on the level of the Law regarding these payments for
textbooks for children from vulnerable groups. By the RA Government Decree # 1262-N of 24
August 2006, “On approval of procedure for calculation of expenditures of the public
educational institutions, relocations in expenditures of public educational institutions and
revocation of the RA Government Decree # 773 of 25 August 20017, the formula of funding
implementation for all public educational institutions of the RA according to the number of
students, which also includes the amount of compensation paid for textbooks for children from
socially vulnerable families, was approved.

Accordingly, the list of students from socially vulnerable families of the public educational
institution is discussed and developed at the joint meeting of the pedagogical and parent
councils of the institution, and approved by the Principle.

However, the problem is that it is unclear upon what criteria or principles the children or their
families are selected to be included in the lists. Is the fact that the family receives allowances

27 Hereinafter in this section — Order

28 The tendency of annual increase in the amount of investment in textbooks approved by educational institutions can be demonstrated by the
example of 5% grade textbooks of educational institutions: mother tongue language: 330 AMD; y. 2010, 470 AMD; y. 2014, 490 AMD; y. 2017,
Mathematics: 330 AMD; y. 2010, 470 AMD; y. 2014, 490 AMD, y. 2017, Russian language: 450 AMD; y. 2010, 420 AMD, y. 2014, 420 AMD, y.
2017.
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accepted as a basis, or the list is compiled based on other criteria too? All these issues leading, in
practice, to uncertainty cause a number of problems. First of all, out of shame, and in order to
keep their children away from possible stigma, some parents generally do not speak out about
the difficulties in making these payments, and in some cases, this situation leads to
discriminatory attitudes. The parents, who reported to the Staff of the Human Rights Defender,
noted that the attitude of the school staff towards their child worsened as a result of delaying
the deposit payments for textbooks. This is also evidenced by separate conversations with
relevant non-governmental organizations and individuals. It turns out that for two different
families living in the same social conditions, the collection of the amount is carried out in
different ways. That is, in one case, the family will be considered as needy and therefore will be
exempted from paying the investment amount, and in another case, another family, which is in
the same social status, will have to pay the deposit amount. In fact, we deal with double
standards in assessment of children's social needs, which are based on subjective approaches, and
accordingly bear corruption risks.

However, the Article 15 of the RA Constitution sets the right to free secondary education,
according to which the State promotes development of education and science. Moreover,
according to the Part 1 of the Article 38 of the Chapter 2 of the RA Constitution, which
establishes fundamental rights of a person, secondary education is free in the state educational
institutions. The right to free education is guaranteed by a number of international documents
ratified by RA, including UN International Covenant on “Economic, Social and Cultural Rights”,
European Social Charter (revised) of the European Council.

It turns out that Armenia recognizes and guarantees the right to free secondary education. At
the same time, a fee has been envisaged for textbooks that is necessary for and is an integral part
of the realization of that right, which is charged from the holder of the right. Moreover, there is
no disaggregation related to, for example, provision of textbooks to vulnerable children. In
addition, existing mechanisms to provide children from socially vulnerable families with
textbooks assume confirmation of vulnerability of some children at schools and their separation
from other children, which is also a manifestation of discriminatory treatment.

Taking into account abovementioned, the RA Human Rights Defender has applied to the RA
Constitutional Court in 2017. The issue of free textbooks envisaged by general educational
programs, and the issue of setting clear criteria for socially vulnerable families and, accordingly,
provision of assistance to them, were raised in the application.

Therefore, it is necessary to set up a mechanism for providing free textbooks to children in
public educational institutions, or perform appropriate gradual transition. First, it refers to the
establishment of clear criteria based on which the family will be considered socially insecure
and therefore will receive assistance in obtaining textbooks.
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4. Restriction of the right to education as a consequence of being left out of education.

The issue of children left out of education systematically remains unresolved, which was also
referred in the Human Rights Defender’s Annual Report (2016). The issue was also referred to in
detail in the Human Rights Defender's Extraordinary Report (2018) “On the status of fulfilment
of obligations defined by the Republic of Armenia under the Convention on the Rights of the
Child and the accompanying protocols”.

Studies indicate that reasons of remaining out of education for a child may be conditioned by
different factors, including poor social conditions, child’s disability, inadequate response of
competent persons to child’s absence, involvement of child in labor, and in case of some ethnic
groups, even due to child marriage.

According to the Report of the RA National Statistical Service (2017), at the beginning of the
2016-2017 school year, 260 children” were left out of the general education in Armenia.
According to the same report, the gross enrollment rate of students in schools in the 2016/2017
school year was 86%, whereas 91.2% in elementary school, 90.7% in primary school and 65.1%
in high school. Net enrollment rate of students is 89.1% in elementary school, 89.6% in primary
school. “The adjusted net enrolment” rate of students in elementary school is 89.5%, in primary
school — 89.9%?%. Unlike primary education, students’ enrolment is relatively lower in higher
grades of secondary and higher educational institutions and the enrollment gap between the
poor and non-poor is quite noticeable3!.

First, the problem is that the Legislation does not provide definition for the concept of “a child
left out of education”. Besides, there is no active system tracking and referral for the children
left out of school32. As a result, collection of sound unified statistical data on children left out of
education becomes complicated.

»

According to the nationwide survey called “In children’s opinion...” one of the obstacles to
education for children is working at an early age. It is most common in rural and remote
locations, which is evidenced by the respondents, who pointed out that in some provinces of
Armenia (such as Aragatsotn, Armavir, Gegharkunik) the number of children, who were absent
from school because of being involved in labor, is high. The highest percentages of students,
who cannot attend the school due to their involvement in labor, are recorded in Gegharkunik

(26%), Tavush (19%) and Vayots Dzor (15%) provinces®.

Collection of precise data about children left out of education, as well as the identification of
these children, is also an obstacle, since the number of children enrolled in school is more than
the number of children attending school. The UN Committee on the Elimination of
Discrimination against Women also expressed a concern over the issue in its Concluding

29

http://www.armstat.am/file/article/poverty 2017 a 4.pdf

http://www.armstat.am/file/article/poverty 2017 a 4.pdf

http://www.armstat.am/file/article/poverty 2017 a 4.pdf

http://www.unicef.am/am/articles/education
https://armenia.savethechildren.net/sites/armenia.savethechildren.net/files/library/YV brief%20version Final%20 %?20arm.pdf

30
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observations®*. The main reason is that public schools are financed based on the number of
students, so teachers often do not record students’ absences objectively®. The same problem
exists in inclusive and special schools, especially given the fact that schools receive 3-4 times
more funding for children in need of special education than for children, who do not have
special educational needs?.

Some measures were taken by the competent authorities to address the problem. In particular,
this issue was addressed by the project on Development Assistance for 2016-2020, agreed
between the Government of the Republic of Armenia and the United Nations on July 31, 2015,
and it was envisaged to introduce inter-sectoral mechanisms and strategies enabling
identification of and support to children, not attending the school and involved in risk groups®.

According to the information of the RA Ministry of Education and Science, within the
framework of identification and guidance of children left out of compulsory education the
National Center for Educational Technologies of the RA MOoES has created in 2017 a
"Registration of children left out of compulsory education" subprogram. The subprogram enables
to monitor the risks for children who are already enrolled in the school, of being left out of
school for different reasons, however, in order to identify non-enrollment of children in
education, all data of children born in the year corresponding to each school year are required.
In academic year 2017-2018, it is envisaged to implement the subprogram in Lori region, and
later on the entire country.

However, the abovementioned data and analysis show that there is no existing system of
tracking and referral for children left out of education in Armenia

Taking into account the abovementioned, it is necessary to:

1. legislatively define the term of ‘a child left out of education”, providing clear criteria
allowing evaluation of the child’s status.

2. maintain unified and separated statistics on the number of children left out of education,
the reasons of being left out of education.

3. undertake measures to prevent such cases. Those measures may be:

— support the children from socially vulnerable families in reaching educational
institutions located far from their place of residence,

34 Concluding observations of the UN Committee on Elimination of Discrimination against Women on the 5% and 6" periodic reports of
Armenia, Points 22 and 36, 18 November 2016.

http://www.refworld.org/pdfid/583863b34.pdf

3 Child Rights Situation Analysis: Armenia,

https://armenia.savethechildren.net/sites/armenia.savethechildren.net/files/library/book-eng.pdf

36Child Rights Situation Analysis: Armenia,

https://armenia.savethechildren.net/sites/armenia.savethechildren.net/files/library/book-eng.pdf

37 http://www.un.am/up/file/Armenia%20-%20UNDAF%202016-2020%20-%20ARM.pdf
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— exclusion of possibility of being left out of education due to disability, by ensuring
accessibility of educational programs and physical conditions of public educational
institutions.

5. Exercise of the right to education for children with disabilities

The application, received by the Staff of the RA Human Rights Defender, raised the problem of
accessibility of special textbooks relevant to the needs of children with disabilities both at public
educational institutions implementing inclusive education and at special schools, which
indicates restrictions of the exercise of the right to education for children with disabilities in
those institutions. In particular, there are not enough textbooks required for children with
visual and mental impairments for schools with inclusive education. Moreover, similar issues
were also raised in 2017 by publications® in media. Therefore, one of them indicates that the
number of textbooks in Yerevan's Special School # 14 is insufficient and there are content issues
related to the textbooks being old and incompatible with the educational programs.

The results of study of the list of Braille system and speaking textbooks presented by the RA
Ministry of Education and Science also indicates the textbooks availability issue. So, among the
textbooks of subjects envisaged by the educational program only the following are available in
Braille system for the appropriate grades: 2°¢ grade - Mathematics; 3" grade — Mathematics and
Russian language, 5% grade — History of the Armenian Church, and out of the list of textbooks
envisaged for the 12 grade only the Armenian Literature has a speaking textbook. According to
the data of the RA Ministry of Education and Science, three inclusive schools have applied for
Braille alphabet textbooks and copybooks in 2017, whose applications were satisfied for only
copybooks required for writing in Braille alphabet, and Braille alphabet textbooks could not be
provided, since a very limited number of them is available at the school. According to the
Ministry, the main problem of availability of textbooks and compliance to the educational
program is the absence of textbooks on the exact sciences in the Braille alphabet. According to
the same data, the school has published all the textbooks for elementary grades in Armenian and
Russian languages. However, due to changes in the content of the educational programs, most of
these books have become purposeless. In 2017, 2000 Braille copybooks were purchased for
organization of education of children with special educational needs. A methodological
guidebook on Inclusive Education (4000 copies) was published and provided to all Armenian
regions to be distributed to secondary schools. Packages of educational games (9 packages) were
purchased and provided to special public schools and centers of pedagogical-psychological
support (26 institutions) of the country.

Thus, according to the Part 2.1 of the Article 4 of the RA Law “On Public Education”, the
Republic of Armenia declares the universal inclusive education as a guarantee of the right of
every child to education. The policy of inclusive education is aimed at ensuring access to,
opportunity for equal participation in and quality of education for every child.

38 http://www.mediamax.am/am/news/special-report/26378/
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Inclusive and accessible education for each person derives also from a number of international
documents. In particular, in the Concluding Observations of 2013 of the UN Committee on the
Rights of the Child regarding 3 - 4™ Periodic Report of Armenia, it is stated that the state
should continue its efforts aimed at inclusion of children with disabilities into general
educational system, and while implementing it, special attention should be paid to the children
with disabilities enrolled in special educational institutions and those from provincial regions.

Therefore, the lack of textbooks for the needs of children with disabilities in public educational
institutions implementing inclusive education, as well as in special schools is incompatible with
international standards, the requirements of RA Legislation, and limits the accessibility of
inclusive education for these children.

Taking into consideration the abovementioned, it is necessary to:

1. ensure availability of the necessary number of textbooks in educational institutions
implementing inclusive, as well as special education throughout the countryy;

2. increase funding of educational institutions for printing affordable textbooks relevant to
educational programs.

6. Restriction of the exercise of the right to education in public educational institutions due to
money collections and other illegal actions

Due to illegal money collection, as well as abuse by the pedagogical and administrative staff of
educational institutions of their authorities, the restriction of the right to education remains a
problematic issue. In 2017, similar cases of restricting the exercise of the right to education have
been recorded by the Staff of the RA Human Rights Defender, as well as raised in mass media.

Particularly, children visiting the Office of Human Right Defender informed, that illegal money
collections are being conducted in their schools (e.g. before the celebration of the last call). As
per children, some of their friends, conditioned by the social-economic status of their families,
cannot afford to pay that amount, as a result, they pay for their friends, or their friends simply
do not participate in the celebration. Children also pointed out that this affects the relations
between them and their classmates, as well as students and their teachers.

Relevant departments also received alerts. Hence, in 2017, the RA Ministry of Education and
Science “Hot-line” received 118 complaints (in 2016 — 180 complaints). Out of 118 complaints,
78 were about the illegal activities of the director of the educational institution, a teacher’s
inappropriate professional behavior or knowledge. Complaints were received about issues raised
from applications referred to the RA Ministry of Education and Science: 17 complaints on
employer-employee relationships; 49 complaints about illegal activities of the director; 26
complaints against a school teacher; 3 complaints about director’s relatives working in the same
school; 21 complaints about directors’ inefficient, bad work; 19 complaints about improper
selection of staff by the director. The study of issues raised through applications indicates that
the most of them refer to improper or incomplete performance of directors and staff of
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educational institutions, in particular, evident is the number of complaints raised about the issue
of money collection — 50. According to information from Yerevan Municipality, in 2017, in
three schools under the Municipality’s subordination, improper behavior toward a student by a
teacher was recorded, resulting in three teachers receiving disciplinary sanctions.

In the education sector of anti-corruption program for 2015-2018, there is an event bearing a
wide formulation of “Comprehensive study of corruption risks in education”, which should be
conducted in 2015, during the first year of the Strategy implementation, and for 2016-2018, the
development and implementation of anti-corruption program in the field of education based on
corruption risk assessment is envisaged. It should be noted, that studies show that although the
Ministry of Education and Science has developed, circulated a draft program of anti-corruption
measures in the field of education in 2016, however, it has not been yet adopted by March 4,
2018%.

The study of the problem and the discussions of the cases show that the abovementioned issues
have not been solved, which create barriers for the effective exercise of the right to education.
Moreover, money collection in the name of organizing festive events in schools has become
traditional and distorts public confidence towards school education.

Besides, the right to education is also affected by the politicization of the administrative staff
(especially the principals) of the public educational institutions. The school administration has
no right to be engaged in political or party propaganda in the schools, whereas carrying of
party’s pins by some of the directors, incitement of parents to vote in favor of this or that party
in the pre-election period and the use of opportunities of children’s successful learning (or
hindering of it thereof) for that purpose is an abuse of official position and directly affects
involvement of children in educational processes. Moreover, prior to Elections to the National
Assembly in 2017, the Staff of the Human Rights Defender has thoroughly investigated the
publication titled "ARP abuses the administrative resource in schools and kindergartens (114
records)" by the “Union of Informed Citizens” non-governmental organization. The recordings
that, as per organization, reflect phone conversations with directors of public schools and
kindergartens were also investigated. Accordingly, it was worrying that study and recordings
published by the civil society institute refer to public educational institutions and their
directors**

Taking into consideration the abovementioned, it is necessary to:
1. examine in detail the grounds and causes of such occurrences;

2. strengthen and target the mechanisms of detection, prevention and sanctioning of cases
of illegality, including money collection, by any pretext;

3. make amendments to the RA Electoral Code prohibiting employees of secondary
educational institutions from participating in pre-election campaigns or to use their

39 https://transparency.am/files/publications/1489693195-0-123422.pdf
40 See more in the Section of Electoral Rights of this Communique
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administrative resources in this process in any way (including out of fulfilment of their
DOWETrS).

7. Restriction of the exercise of the right to education in connection with conditions of buildings
and assets, as well as heating, in pre-school and public educational institutions

A number of issues related to insufficient building and asset conditions, as well as heating in
some educational institutions of the country were referred to in annual reports of the RA
Human Rights Defender, about which, the complains were also received by the Staff of the RA
Human Rights Defender in 2017. Students of a number of educational institutions have also
raised the issue in their conversations with the representatives of the Defender.

Thus, according to the data of "Social Status of the Republic of Armenia" Annual Report (2017)
published by the National Statistical Service, 52.8% of 1432 schools in Armenia had sufficient
building conditions in 2016. Hence, almost half of the schools needs current repair or capital
renovation. 71 schools still do not have water supply, and 141 do not have sewerage, and eight
schools have no heating*- Moreover, according to available data, 425 schools in Armenia need
seismic safety improvement. Buildings of about 60 of these schools have 3rd or 4th grade of
emergency**

Poor conditions of the school buildings hinder the normal course of the classes, as well as are
dangerous in terms of child health. As an example, the strike of teachers and students of the
School after V. Petrosyan of Ashtarak town of Aragatsotn Province held in 2017 can be pointed
out®. The reason was the poor condition of the school: school has the need for capital
renovation and repair, there are no proper toilets, the doors and windows are very old, and
school does not have a sport hall, necessary conditions for teaching informatics, chemistry and
other subjects. According to the data, the building conditions of the given educational
institution are a significant obstacle to ensuring the full realization of children's right to
education, for proper implementation of educational process.

Accordingly, the Defender initiated the discussion of the issue and its study on his own
initiative. According to the data of RA Ministry of Education and Science, capital repair project
of “Ashtarak Basic School after V. Petrosyan” was envisaged to be ordered in 2018 on account of
state budget for RA Aragatsotn Region for 2012-2020, through medium-term capital
expenditures program. As a result, renovation of one educational building have started. Works
are in process.

In some cases, the parents prohibited their children to go to school, because of school building
conditions. Particularly, residents of the Jrarbi community of Armavir Province organized a
protest demonstration and a strike in 2017, as the school building is in an emergency condition

41 http://www.armstat.am/am/?nid=82&id=1958
42 https://www.azatutyun.am/a/27221091.html
“http://www.lin.am/2136343.html, http://hetq.am/arm/news/78411/usucichnery-gortsadul-en-anum-ashakertneri-apagayin-materi-aranqov-
cheng-nayum.html
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and has no heating. Finally, the issue of school heating was resolved, and improvement of
building conditions is promised to be made in the near future*

In 2017, it has also been voiced about the disconsolate conditions of the secondary school in
Tsilkar community of Aragatsotn province. Here, in addition to building and sanitary-hygienic
conditions, there is no adequate heating in the school. Tin stoves are placed in the classrooms,
the use of which is prohibited by the RA Minister of Health Order # 12-N of 28 March 2017
“On the Approval of the Sanitary Regulations and Norms N 2.2.4-016-17 “Requirements for
Educational Institutions Implementing General Educational Programs” and Revocation of the
RA Minister of Health Order # 82 of February 11, 2002”. According to the available data, the
temperature reaches 13-14 degrees, the school gym does not function, it is impossible to
maintain proper cleanliness, because the floor is made of concrete and is damaged®- Although
there are problems with building and asset conditions of public schools both in urban and in
regional and rural schools, however the studies show that the most vulnerable in this regard are
rural schools*

Apart from the general building conditions of the schools, ensuring sanitary and hygienic
conditions is also problematic. The studies indicate that children also consider this issue more
problematic. Thus, the majority of surveyed children mentioned that school infrastructures need
to be improved. In particular, 48% of respondents wanted improvement of water and sanitation
conditions?. There is no water supply in 6.5% of schools (88 schools), Gegharkunik (12.7%) and
Syunik (11.6%), and sewerage is absent in 12.1% of the schools (153 schools): Gegharkunik-19
%, Armavir -18.2 %, Tavush-17.3%. The toilets of 204 schools were rated "1", which means that
those do not operate within the building, but located outside the school, of which 198 schools
are rural. The toilets of 487 schools were rated "2" or "3", which means that toilets of these
schools are not repaired, of which 153 lack permanent water supply“.

According to the studies, insufficient building conditions were repeatedly pointed out by the
parents of kindergarten #2 in Yeghegnadzor, according to whom the kindergarten building is in
an emergency condition®. In Malishka, the poor building conditions are also mentioned,
particularly, in the kindergarten #1, which was established on the base of a building constructed
for other purposes, and in kindergarten #2, where not-renovated rooms still exist, despite the

4 https://www.youtube.com/watch?v=xNxnHUOtnd A

“https://www.hraparak.am/posts/591f93a8e3d84d0d37fc3c3d/%D5%B0%D5%A 1%D5%B6%D6%81%D5%A 1%D5%A3%D5%B8%D6%80%D5
%AE%D5%B8%D6%82%D5%A9%D5%B5%D5%B8%D6%82%D5%B6-%D5%A7-85-

%D5%A1%D5%B7%D5%A 1%D5%AF%D5%A5%D6%80%D5%BF%D5%AB-
%D5%A1%D5%BC%D5%B8%D5%B2%D5%BB%D5%B8%D6%82%D5%A9%D5%B5%D5%B8%D6%82%D5%B6%D5%A8 -
%D6%84%D5%A 1%D5%B5%D6%84%D5%A 1%D5%B5%D5%A5%D5%A C%D5%A8-

%D6%84%D5%A 1%D5%B2%D5%A 1%D6%84%D5%A 1%D6%81%D5%AB%D5%B6-
%D5%A4%D5%BA%D6%80%D5%B8%D6%81%D5%A B-%D5%BF%D5%B6%D6%85%D6%80%D5%A5%D5%B6%D5%AB%D5%B6 -
9%D5%B4%D5%A5%D5%B2%D5%A 1%D5%A 4%D6%80%D5%B8%D6%82%D5%B4-%D5%A7-

9%D5%A C%D5%B8%D6%82%D5%BD%D5%A 1%D5%B6%D5%AF%D5%A 1%D6%80%D5%B6%D5%A5%D6%80

46 http://www.osf.am/wp-content/uploads/2017/09/Educ_Equity MainData PPT.pdf
“Thttps://armenia.savethechildren.net/sites/armenia.savethechildren.net/files/library/YV_brief%20version Final%20 %20arm.pdf

8 http://www.osf.am/wp-content/uploads/2017/09/Educ_Equity MainData PPT.pdf
4 https://transparency.am/files/publications/1501517554-0-840922.pdf
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http://www.osf.am/wp-content/uploads/2017/09/Educ_Equity_MainData_PPT.pdf
https://armenia.savethechildren.net/sites/armenia.savethechildren.net/files/library/YV_brief%20version_Final%20_%20arm.pdf
http://www.osf.am/wp-content/uploads/2017/09/Educ_Equity_MainData_PPT.pdf
https://transparency.am/files/publications/1501517554-0-840922.pdf

recent renovation. The main problem in the Nor Kharberd kindergarten is a lack of space: one of
the groups is located in the hall, which is adapted as a group-room>*

Alerts have also been received by the state and local self-government bodies about
aforementioned issues. In particular, according to the data of the RA Ministry of Education and
Science, the arguments presented in the application received from the Kindergarten #12 of
Abovyan community of Kotayk Province, inform that there is no hot water supply in
kindergarten. As a result, children were deprived of basic hygiene conditions. Particularly, the
water flowing from the taps is so cold that the educators and nannies are forced to forbid
children to wash their hands even after using the toilet. The study revealed that most of the
arguments correspond to the reality. Moreover, according to the Ministry data, of five (5) age
groups operating in kindergarten (junior, second, two middle and two senior groups), only the
middle group is provided with hot water. Dining place and dishwashing room are also provided
with hot water.

Some steps have been taken to solve the problem in 2017, for example, according to the Yerevan
Municipality, in 2017 the school # 71 named after N. Stepanyan was renovated and equipped
with assets and up-to-date technologies compliant to modern requirements, the renovation
works of schools ## 22, 51, 91, 143, 191 were also in progress in 2017. Moreover, "Seismic Safety
Improvement" loan program funded by Asian Development Bank is implemented since 2015,
the main beneficiaries of which are 58.700 students and teachers of the reconstructed schools
with enhanced seismic resistance, and about 87,500 inhabitants of adjacent areas, since during
earthquakes and other emergencies the schools will serve as temporary lodgments and shelters>"

However, the results of a study combined from the received data show that the measures taken
are not sufficient, given that the building and property conditions of a number of public
educational institutions in the country are not sufficient for the normal course of the classes,
which leads to limitation of exercise of the child's right to education.

The issue of provision of heating for public educational institutions is also problematic, on
which the RA Human Rights Defender also received complaints in 2017. The problem is that it
is a general practice to start the school heating from November 15, which is, however, not a
mandatory legislative requirement.

According to the RA Minister of Health Order # 12-N of 28 March 2017 “On the Approval of
the Sanitary Regulations and Norms N 2.2.4-016-17 “Requirements for Educational Institutions
Implementing General Educational Programs” and Revocation of the RA Minister of Health
Order # 82 of February 11, 2002”, the air temperature in classrooms, educational cabinets,
lecture auditorium, library, medical unit (doctor's office), dressing rooms of sports hall, labs,
rooms for group classes, hall of ceremonies should be at least 18-22 degrees Celsius, and in
educational workshops, foyer, dressing room and recreations, at least 18-20 degrees Celsius in
cold weather conditions, and in the sports hall — 17-19 degrees Celsius. There is no provision

50 https://transparency.am/files/publications/1501517554-0-840922.pdf

Sthttps://www.adb.org/sites/default/files/project-document/175756/49078-001-sfg.pdf,
http://www .atdf.am/Content/UploadedFiles/SSIP/BriefSSIP.pdf
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(including restriction) available on the time of heating for the public educational institution in
the mentioned order of the Minister of Health of the Republic of Armenia. Despite the
mentioned legislative regulation, during the meetings with the staff of the RA Human Rights
Defender, the students mentioned the start of heating from November 15, as well as its absence
in some cases. In practice, the location of the public educational institution, as well as the
climatic conditions of the given year are not taken into account when starting the heating from
November 15 (e.g. heating should start earlier than November 15 in schools located in windy or
humid areas).

The heating issue is also especially actual in regions, as a result of which in some cases the work
of pre-school educational institutions has seasonal nature. Moreover, in some cases the absence
of a centralized heating system also creates problems. In particular, parents from some pre-
school educational institutions in Tavush Province have expressed their concern on the use of
electric or wooden stoves the kindergartens of the region, which is not safe for their children>2.

The UN Committee on the Rights of the Child has also raised the issue, specifying both
unfavorable building and assets conditions and heating issues, and urged the state to invest in
the improvement of school infrastructures®®. The UN Committee on Economic, Social and
Cultural Rights has also made a similar proposal, emphasizing the need for more effective use of
financial resources for improvement of educational institutions®*.

According to the RA Ministry of Education and Science, in order to control the thermal regime
in public educational institutions, a system has been developed on the initiative by the RA
Ministry of Health in 2017, which allows real-time online monitoring of the thermal regime in
every educational institution, to obtain objective and continuous information using existing
modern devices (for example, GPRS temperature monitoring and registration device S260),
which are designed to measure temperature by accurate and sensitive sensors and transfer data
to unified electronic system via GPRS or Internet connection. With those devices, it becomes
possible to have not only real-time simultaneous and continuous measurement data of thermal
regimes obtained from multiple temperature sensors, but also provide temperature violation
alarms and a database for the entire period of device exploitation. The data of temperature
recording devices can be accessible both for educational institutions and for responsible bodies.

The study of the data presented in this section indicates that poor building and asset conditions,
as well as heating issues in public educational institutions remain to be unsolved in 2017 as well,
largely hindering the learning process, thus leading to the violation of children's constitutional
right.

Taking into consideration the abovementioned, it is necessary to:

52https://armenia.savethechildren.net/sites/armenia.savethechildren.net/files/library/Assessment%200n%20A ccess%20t0%20Pre-

school%20Education%20Services ARM.pdf
53 Final reviews of the UN Committee on the Rights of the Child on the 3™ and 4" periodic report of Armenia, May 27 — June 14, 2013,

http://www2.ohchr.org/english/bodies/crc/docs/co/ CRC-C-ARM-CO-3-4.pdf
>4 Final reviews of the UN Committee on Economic, Social and Cultural Rights on the 3 and 4" periodic report of Armenia
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4s1Q6QSmIBEDzFEovL.CuW0fp9m5PoYHYLH3gkguQgxwB0ODv54x9D%2FtTV Tk

qV1VcgKieaWt6S0CImSRHA2YbUGKIROrDzj09z47iNYCZgmY gv27A6%2F5]w0ZBjnolvpNcA
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1. increase funding allocated for improvement of building and asset conditions of public
educational institutions,

2. ensure compliance of public educational institutions with air and heat maintenance
requirements through strengthening control over detection of violation cases.

8. Restrictions of the exercise of right to education related to food safety in public educational
institutions

Food safety issue in educational institutions was actual also in 2017. The issue is that the
canteens in a number of public educational institutions sell types of food, which are prohibited
by the Point 26 of the RA Minister of Health Order # 32-N of 6 June 2014 “On approval of
sanitary rules and norms N2.3.1-02-2014 “Hygienic requirements for the organization of
catering for students in public education institutions”. This is also evidenced by the information
received through private interviews with the children visiting the Human Rights Defender's
Office. The children reported that carbonated drinks and other unauthorized foods are being
sold in their schools to date. This issue is raised by the RA Human Rights Defenders since 2014,
and the UN Committee on the Rights of the Child has also referred to it>

The abovementioned issues were also revealed by the competent authorities. Thus, according to
Governor’s Office (Provincepetaran) of the RA Lori region, a study was carried out at preschools
and public educational institutions of Lori region. The directors of institutions are informed
about violations recorded in their institutions by the employees of the State Food Safety Service
of RA Ministry of Agriculture. The recorded violations related to: sanitary and hygienic
conditions for food services, compulsory periodic medical examinations of employees,
inconsistencies of food labeling, and accompanying documents certifying safety of the food, are
mainly eliminated. The overwhelming part of violations is related to the poor condition of the
catering areas, the elimination of which requires renovation. Directors of the abovementioned
institutions were instructed to undertake measures aimed at eliminating of recorded violations.

According to information from Yerevan Municipality, consistent control over food arrangement
and its quality has been implemented in 2017 by working groups consisting of staff of the
supervision and public education departments of the municipality and corresponding
administrative districts, in canteens of all secondary educational institutions in the capital,
aimed at excluding the use of expired food.

According to the Point 48 of the RA Minister of Health Order # 32-N of June 6, 2014, the
director of educational institution is the person responsible for organization of catering and full
inclusion of the students in it. Moreover, according to the same Order, to implement preventive
measures aimed at protecting the health of the students, the director of the institution shall
ensure availability of sanitary rules, their implementation, etc.

% Final reviews of the UN Committee on the Rights of the Child on the 3™ and 4" periodic report of Armenia, May 27 — June 14, 2013,

http://www?2.ohchr.org/english/bodies/crc/docs/co/CRC-C-ARM-CO-3-4.pdf
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According to the Article 60 of the exemplary charter of the State Non-Commercial Organization
approved by the RA Government Decree # 2179 of 26 December 2002, “On reorganization of
“RA State special public educational institution” state institutions, determination of the types of
state special public educational institutions adoption of the exemplary Charter of “RA State
special public educational institution” state non-commercial organization and making changes
to the RA Government Decree # 1392-N of 25 July, 2002”, supervision over performance of the
institution is fulfilled by the founder, authorized state body and other public governance bodies
authorized by a founder, as well as prescribed by the Law.

According to the Article 38 of RA Law “On Education”, in line with other powers, the Governor
controls enforcement of RA Legislation on Education and normative acts adopted by the public
administration authorized body, by preschools and secondary education institutions.

According to Point 2 of Part 1 of the Article 31 of the RA Law “On Public Education”, the
territorial administration body in the field of education and Yerevan Mayor, along with other
powers, oversee the enforcement of RA Legislation on Education and normative acts adopted by
the public administration authorized body, by preschools and secondary education institutions.

Therefore, state authorized bodies defined by the abovementioned legal acts should ensure
organization of catering in public educational facilities in compliance with requirements of RA
Minister of Health Order # 32-N of 6 June 2014 “On approval of sanitary rules and norms
N2.3.1-02-2014 “Hygienic requirements for the organization of catering for students in public
education institutions’.

9. Freedom of mind, conscience and religion in public educational institutions

As a result of surveys conducted with children of religious and ethnic minorities, it was found
out that during the class of the "History of Armenian Church", sometimes teachers impose ritual
actions, such as praying or crossing, which contradicts some people's religious beliefs’. In
connection with the mentioned problem, in 2013 the UN Committee on the Rights of the Child
offered the Republic of Armenia to review school curriculum, reflecting the freedom of religion
of children®.

» [44

According to the Article 4 of the RA Law on “General Education”, “The Republic of Armenia
ensures the democratic and secular nature of education”, however bases for circumvention of
this requirement are established in the Point 8 of the same Article, establishing that religious
activity and propaganda in educational institutions are prohibited, with the exception of cases
prescribed by the Law, based on which, such issues are regulated by the RA Law “On relations
between the Republic of Armenia and the Armenian Apostolic Holy Church” *. RA Human
Rights Defenders also referred to this issue in their previous reports.

56http://www.coe.int/t/dg4/youth/Source/Resources/Publications/2014 Field Study Rights of Chidren arm.pdf

S7http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fARM%2fCO%2{3-4&Lang=en
58 http://armhels.com/wp-content/uploads/2016/01/Ditord-2016-01 Armenian.pdf
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Taking into consideration the abovementioned it is necessary to prohibit mandatory prayers and
visits to churches in the course of the educational process.

10. Restrictions on the exercise of the right to education in connection with the politicization of
student councils in higher educational institutions (HEI)

The problem of politicization of student councils in higher education institutions, raised in
annual reports and communiques by the RA Human Rights Defender, has not yet received
systemic solution in 2017.

The UN International Covenant on “Economic, Social and Cultural Rights”, to which Armenia is
also a member, obliges the state to organize equally affordable higher education for all®*. At the
same time, according to the UN Committee on Economic, Social and Cultural Rights, in
comparison with educational institutions, the university professors and students are more
vulnerable to political and other pressures that can threaten their scientific and academic
freedom, which is essential for the full exercise of the right to education®. Moreover, in order to
ensure the autonomy of HEI and to carry out free research, the requirement for academic
freedom in higher education institutions is also envisaged by Bologna process of the Educational
system reform, to which the Republic of Armenia has also joined since 2005.

Existing legal arrangements do not provide or partially provide full-fledged mechanisms
required for autonomy and academic freedoms of the HEI, aimed at ensuring further
development of governance and independence of HEI depending on their organizational-legal
form and status. Accordingly, in 2017, the RA Ministry of Education and Science has developed
the drafts of the RA Law “On Higher Education” and related laws aimed at modernization of the
field, solution of problems, and compliance to international standards, on which the Staff of the
Human Rights Defender presented its observations. The draft sets out a number of provisions for
the settlement of this issue, however, those do not have comprehensive problem solving nature.
Besides, the draft, which sets out those provisions was circulated at the end of 2017, and has not
yet been defined by the RA National Assembly.

Accordingly, the RA draft Law "On Higher Education" stipulates provisions related to
management of higher educational institutions, whereas, in particular, the competencies and the
bases of performance of the management bodies of Higher Educational Institutions, including
management boards of public higher educational institutions, are set out. It should be noted that
independence and de-politicization of the activities of these boards are extremely important. To
settle this issue, the proportion of the board members was proposed, as well as a provision,
according to which the persons, holding a political post and the governors may not be members
of the board. At the same time, it should be noted that the boards might be under the influence
of a political party without persons holding a political post being directly represented in the
board. Therefore, additional guarantees are needed to ensure the independence of the board.
Accordingly, it was proposed to envisage independence from the influence of political parties in

% The UN International Covenant on “Economic, Social and Cultural Rights”, Article 3, http://www.un.am/res/UN%20Treaties/IIT 3.pdf
% UN Committee on Economic, Social and Cultural Rights:, General commentary #13, 1999, http://www.refworld.org/docid/4538838¢22.html
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the provisions setting out the mentioned regulations of the draft, as the principle of the boards’
activity, which will be a guidance for the activities of all the boards.

Therefore, it is necessary to set out and prohibit in the HEI Charters, organization and
implementation of any political activity in the HEIs premises and/or with the direct
participation of HEIs structures, including organization by student councils of student’s camps,
outgoing expeditions funded by any political party.
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CHAPTER 5. PARTICIPATION IN CULTURAL LIFE

The Article 15 of the Constitution of the Republic of Armenia, defining the protection of the
Armenian language and cultural heritage, promoting culture, education, and science, sets out
that the development of culture, education and science is promoted by the state; Armenian
language and cultural heritage are under the care and protection of the State. Moreover, one of
the main goals of the state policy prescribed by the RA Constitution is to promote youth
participation in political, economic and cultural life. The right of a person to participate in
cultural life is also stipulated in number of international documents (e.g., the UN International
Covenant on Economic, Social and Cultural Rights, the Universal Declaration of Human Rights,
etc.). International documents stipulate rights such as equality of participation in cultural life,
participation in all aspects of social and cultural life, participation in cultural life in conditions of
equality with other persons, and some other rights.

However, in 2017, for effective and full realization of the right to participate in cultural life the
problem of limited access to cultural life for socially vulnerable individuals remained actual.

1. Accessibility of cultural values for socially vulnerable people

For some groups of society, that is, for socially vulnerable people, there are difficulties in terms
of realization of the right to participate in cultural life on the basis of equality with other
persons. Specifically, due to the socioeconomic situation of these persons, they have no
opportunity to participate in cultural events and visit facilities, which assume payments. This
situation endangers the full realization of their rights guaranteed by international conventions.

Thus, special attention was paid to those in need of special protection, including socially
vulnerable people, in the General Comment 21 of the Committee on Economic, Social and
Cultural Rights. In particular, it was noted that culture as a public product should be universally
accessible, based on principles of equality, non-discrimination and participation. For this reason,
by exercising the right of every person to participate in cultural life defined in Article 15 of the
UN International Covenant on Economic, Social and Cultural Rights, the state should establish
clear mechanisms focused on implementation of the right of vulnerable persons and their
communities to participate in cultural life, and to ensure its adequate protection®'.

It is pleasing that a number of steps have been taken in 2017 to address this issue, which may
serve as a basis for systemic solution of the problem. Particularly, the RA Ministry of Culture
presented the measures on providing participation of the elderly in the cultural life,
encouragement and promotion of creative activity among the elderly and transfer of folk crafts
to young generation using the potential of the elderly, which were approved by the RA
Government Protocol Decision # 20 of 18 May, 2017, "On approval of the strategy and the
action plan for 2017-2021 for the implementation of the strategy for overcoming consequences
of aging and social protection of the elderly".

61 See F/C.12/2001/10, Point 14:
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Moreover, according to the RA Minister of Culture Order # 368-A of 6 July 2017, the prices and
privileges were defined for explanatory (tour) tickets and the visits to permanent exhibitions of
museums under the subordination of the Ministry. The following discounts were defined for a
ticket to visit permanent exhibitions of museums for pensioners and refugees (50% of ticket
price), students (maximum 300 AMD for museums with up to 1000 AMD ticket price; 25%
discount, if ticket price is more than 1000 AMD), as well as for school-aged children (maximum
300 AMD), who are citizens of the Republic of Armenia. The privileges for free visits to
permanent exhibitions of museums on any working day have been established for two-parent
orphan children, elderly people in need of special care and everyday services, World War II
participants (The Republic of Armenia and former USSR republics), members of the families of
soldiers killed during military service in the Republic of Armenia and the Republic of Artsakh,
disabled persons — 1% group (with the accompanying person), disabled persons — 2°¢ and 3w
groups (without accompanying person), beneficiaries included in the poverty (family) benefit
system, children from large families, conscript military servicemen, school age children from the
border side regions of the Republic of Armenia (based on previously submitted applications),
journalists (when performing professional duties), and preschool children.
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CHAPTER 6. THE RIGHT TO HEALTHCARE

Article 85 of the RA Constitution establishes the right of every individual to healthcare, in
accordance with the Law. Taking into account the fundamental nature of this right,
implementation of public healthcare and health improvement plans, as well as facilitation of
conditions for effective and affordable health services have both been secured amongst the
primary objectives of the national policy in regard to economic, social and cultural areas (Article

86 of the RA Constitution).

The individual’s fundamental right to healthcare is also listed in the international documents
ratified by the Republic of Armenia. According to Article 12 of the UN’s International Covenant
on Economic, Social and Cultural Rights, countries acting as Covenant parties recognize every
individual’s right to the highest attainable standard of physical and psychological healthcare. In
2017, a number of procedures were carried out for the purpose of ensuring and realizing the
individual right to healthcare, which resulted in positive solutions to existing problems in that
area. Nonetheless, the effective and thorough implementation of the right to healthcare has
been halted by several obstacles, as described in this section.

Throughout 2017, public reports, addressed to the Human Rights Defender, voiced the fact that
people were not able to gain access to the state-guaranteed medical assistance and services, free
of charge or on preferential terms, despite being entitled to those. The problem resided in the
unavailability (consumption) of state-budget funds provided for relevant services.

According to Subpoint 1 of the Point 4 of the Annex 2 approved by the RA Government Decree
# 318-N of 4 March, 20014 “On State Guaranteed Free of Charge and On Preferential Terms
Medical Assistance and Service”, funding for hospital-based medical assistance and services is
implemented in accordance with the limited budget principle: in exchange for actually
accomplished procedures, although without exceeding the amount set by the RA State-Funded
Medical Assistance and Service Implementation and Compensation Agreement, signed between
an organization and the party authorized to implement the RA state funding. In practice,
implementation of the limited budget principle faces certain problems that have been voiced
through the complaints addressed to the Defender.

In the meantime, 2018 healthcare budget reduction became a matter of concern and discussion
in 201742, and this grew to be problematic within the context of the abovementioned issues.

Furthermore, the course of several adjustments, initiated in that area, indicated the insufficiency
of actions taken to ensure public awareness prior to those adjustments. For instance, in 2017 the
RA Ministry of Health undertook the papilloma virus vaccination. In the meantime, the
subsequent flow of information and public viewpoints concerning the vaccine side effects,

62 http://armtimes.com/hy/article/124461, http://hetq.am/arm/news/83290/inchu-en-krtchatvel-aroxjapahutyan-ev-socialakan-olortneri-
byujetayin-hatkacumnery-parzabanum-e-pokhnakharary.html,
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alongside the lack of insight into the matter, implied that no efficient actions had been taken to
extensively raise public awareness before the Ministry launched this initiative.

1. Discriminatory attitudes towards patients.

As specified by the RA Constitution, the right to healthcare comprises certain components. In
accordance with the international standards, prevention of discrimination is amongst the
fundamental principles of human rights and is one of the key elements of ensuring high-level
medical assistance®®. Discrimination is also prohibited by Article 29 of the RA Constitution,
which has additionally been supported by the RA Law “On Medical Assistance and Service to
the Population”, from the perspective of the right to healthcare. Thus, according to Article 4 of
the above-mentioned Law, any individual is entitled to medical assistance and service in the
Republic of Armenia, regardless of their nationality, race, gender, language, religion, age, health
condition, political or other views, social background, property status and so on. Furthermore,
in accordance with Article 5 of the same Law, when applying for medical assistance and/or
when receiving medical assistance and service, any individual is entitled to respectful treatment
from those who provide medical assistance and service. As specified in the Point “g” of the Part
1 of the Article 19 of mentioned Law, those who provide medical assistance and service are
required to ensure caring and respectful treatment of patients.

Guarantees related to the protection of the abovementioned rights are also secured through a
number of international documents. For instance, according to the Part 2 of the Article 2 of the
UN’s International Covenant on Economic, Social and Cultural Rights, the states consent to
guarantee the implementation of the human rights, publicized by the Covenant, without any
discrimination. Namely, by ratifying the Covenant, the RA has consented to ensure the
provision of the right to healthcare, as specified by the Covenant, without any discrimination.
Similar regulations have also been established by the RA through other international
documents®.

Despite the above-mentioned legally established regulations and international standards, cases
of medical workers’ discriminative and disrespectful attitude towards patients with certain
health conditions (e.g. disabilities, HIV/AIDS, Hepatitis B or C) were nevertheless observed
throughout 2017. As a result of that, several individuals did not get proper medical assistance
and were not able to use medical services. The issue is that individuals who have already found
themselves in a vulnerable position avoid seeing a medical worker or visiting a medical
institution, knowing they will face a negative discriminative attitude based on their health
condition. Furthermore, in some cases medical workers themselves refuse to provide services to
individuals with certain diseases (e.g. Hepatitis B or C).

The Defender’s 2016 annual report addressed this issue, stating that, according to the
information provided by the RA Ministry of Health, no supplementary training on the specifics
of treating the disabled needs to be offered, considering the fact that medical workers are

3 http://www.ohchr.org/Documents/Publications/Factsheet31.pdf

64 e.g. the UN International Convention on the Elimination of All Forms of Racial Discrimination (Article 5)
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conventionally obliged to be tactful and to demonstrate ethical behavior when dealing with
patients. The mentioned standpoint is viewed as problematic within the context of international
standards, the international obligations assumed by the RA, as well as for individuals
representing vulnerable groups from the perspective of the right to healthcare®.

Taking into account the abovementioned and the fact that objectives and concerns of the RA
Ministry of Health include ensuring development and implementation of a state policy, as well
as defense and protection of human rights in the Healthcare sector, it is necessary to:

1. develop relevant guidelines for medical workers treating individuals from specific
vulnerable groups (those with disabilities, HIV/AIDS, Hepatitis B, C, or confronted by
discrimination due to other conditions);

2. increase the number of (diploma and post-diploma) training sessions for raising medical
workers’ awareness in regard to the ways of spreading of various diseases, as well as
preventive and safety measures.

2. Palliative medical assistance.

The introduction of palliative medical assistance into the Healthcare system still remained an
unresolved issue in 2017; for years, it had been set forth by Human Rights Defenders, as well as
various social and international organizations®¢’.

The RA Government Protocol Decree “On the approval of 2017-2019 strategy on development
of palliative medical assistance and service and the program of measures of the 2017-2019
strategy on development of palliative medical assistance and service” states, that the death rate
in the Republic of Armenia in 2014 amounted to 27,714, the 60-70% of the registered deaths
being those of 20,000 patients in need of palliative medical assistance and treatment®. This
points to the fact that introduction of palliative medical assistance is an extremely significant
and relevant issue.

At the present time, the RA legislation envisages certain regulations concerning the provision of
palliative medical assistance. In particular, according to Part 1 of the Article 2.1 of the RA Law
“On Medical Assistance and Service to the Population”, palliative medical assistance is one of the
types of medical assistance and service aimed at improving the life quality of patients with life-
threatening or incurable diseases and the life quality of their families, with its objective being to
alleviate patients’ pain, sufferings, as well as disease-related physical, social-psychological,

% See in detail: “Rights of Persons With Disabilities” Chapter

% http://www.who.int/mediacentre/factsheets/fs402/en/

7 Even the 2011 UN General Assembly meeting emphasised the inevitability of the introduction of palliative medical treatment by means of a

political declaration http://www.hrw.org/sites/default/files/wr2014 web 0.pdf,

http://apps.who.int/iris/bitstream/10665/250584/1/9789241565417-eng.pdf?ua=1,https://www.hrw.org/world-report/2017/country-

chapters/armenia
68 https://www.e-gov.am/protocols/item/709/
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spiritual and other problems, by detecting and evaluating those in the early stages and
implementing required interventions. Furthermore, Part 2 of the same Article states that the
criteria for provision of palliative medical assistance and service are defined by a state-
authorized institution representing the Healthcare sector of the Republic of Armenia.

In the meantime, the mentioned regulations as such are not sufficient for providing palliative
medical assistance. Moreover, their full implementation is hindered by several legislative
regulations that, according to expert opinions, are complicated and time-consuming. The experts
also claim that the amount of morphine and its alternatives in Armenia is not sufficient for all
the patients in need of those®. In addition, back in 2017, no mechanisms for home-based
palliative treatment were put into action.

The good news is that the strategy for development of palliative medical assistance and service
and the 2017-2019 events programme got approval on February 2, 2017. This in fact suggests
that the necessity of development of system for palliative medical assistance and service is being
accentuated. The mentioned document highlights strategic objectives that can ensure resolution
of issues related to provision of palliative medical assistance and service. As a result of that, the
RA Minister of Health Order # 45-N, of 18 October 2017, approved “The Criterion for Palliative
Medical Assistance and Service”, which defined fundamental principles and relevant
organizational duties for providing the population with palliative medical assistance and service.
“Methodological guidelines for pain management in the context of palliative medical assistance
and service” were developed; training sessions on palliative medical assistance and service were
organized for 25 medical workers from medical institutions of Ararat, Aragatsotn, Lori, Shirak
provinces and Yerevan.

Despite the aforementioned steps taken towards introduction of palliative medical assistance, it,
nevertheless, did not become fully accessible to those in need of it. In the meantime, monitoring
and evaluation the strategy for development of palliative medical assistance and service, as well
as monitoring and evaluation of the 2017-2019 events programme got approval on February 2,
2017. Thus, the section of the programme titled “Managing, monitoring and implementing
procedures for the strategy-envisaged events” states that regulating and monitoring processes
aimed at the progress of palliative medical assistance and service at medical institutions, as well
as development of monitoring and evaluation tools are to be implemented by the RA Ministries
of Health, Labor and Social Affairs, Education and Science, as well as by the RA provincial
administrations and the Yerevan Municipality, each within their statutory limits. Furthermore,
the programme also reveals that the data necessary for calculations of its progress/results
indicators throughout the implementation should periodically be collected and analyzed by the
RA Ministry of Health. The mentioned regulations do not envisage a sufficiently precise and
productive monitoring mechanism, and this puts the program’s effective implementation at risk.

Based on the abovementioned, it is suggested that:

 http://www.who.int/mediacentre/factsheets/fs402/en/
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1. a precise monitoring mechanism should be enacted for the program’s implementation;

2. Civil society representatives should be involved in that mechanism.

3. Protection of Medical secrecy

The RA Human Rights Defender’s annual reports have outlined the absence of legislative
guarantees for protection of medical secrecy, which is one of the fundamental elements” of the
right to healthcare, which continued to be the case in 2017. The problem is that, as a result of
either the lack of awareness or the lack of precise and detailed legislative regulations, medical
secrecy disclosure cases have been reported, alongside alarm signals addressed to the Human
Rights Defender.

Up to this date, cases have been reported, where someone else’s medical examination results
were handed to a different patient, or where medical assistance or advice at medical institutions
was provided in the presence of other patients.

In some cases, when visiting their medical worker, patients feel uneasy about insisting on
confidentiality of their personal data, primarily because there are not sufficient legislative
mechanisms for that; and also because patients are concerned about possible negative reaction as
a result of their demand (e.g. mistreatment). Such a situation causes problems both for patients
and medical workers.

There is a number of detailed international regulations concerning protection of medical
secrecy. For instance, according to Point 9.5 of the EU Council of Ministers’ Bulletin
Supplement # (2015)5, health-related details that require medical confidentiality protection
should only be available to / established by those individuals, who are under such an obligation
— either directly or on the basis of professional confidentiality rules. According to Paragraph 40
of the EU Council of Ministers’ Bulletin # (89)14, healthcare institutions are strictly advised to
demonstrate respect for confidentiality protection, and, if necessary, to implement a special
policy for healthcare workers and to promote educational programmes for clarifying issues
related to mandatory confidentiality protection in cases of HIV infection.

The European Court of Human Rights has outlined the significance of medical data protection
in a number of decisions. In particular, the European Court has stated that protection of
personal and medical data is of fundamental significance for the enforcement of the individual’s
human right to respect for personal and family life, as guaranteed through Article 8 of “The
European Convention for Protection of Human Rights and Fundamental Freedoms”. Respect for
confidentiality of personal health data is one of the vital principles within the legal systems of

70 http://www.who.int/genomics/public/patientrights/en/
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the Convention member states’!. According to the European Court, respect for medical data
confidentiality is of fundamental importance in the process of protecting the patient’s privacy’2.

The European Court of Human Rights has stated that disclosure of an individual’s HIV-related
data can drastically influence personal, family, social life and employmentof the latter, exposing
them to the threat of being rejected. Such a factor may also make others hesitate to undergo
medical examinations and treatment, thus eventually ruining public efforts aimed at securing
preventive measures for the sake of public safety”.

Protection of personal details is secured by the RA Constitution amongst the individual’s basic
rights: according to Article 34, every individual has a right to protection of his personal data.
This constitutional right has also been established by Article 5 of the RA Law “On Medical
Assistance and Service to the Population”, which states that every individual has the right to
demand confidentiality for the details related to their personal health condition, medical
examinations, diagnosis and treatment. Furthermore, Point 7 of the Part 1 of the Article 19.3 of
the same Law sets medical secrecy protection as medical workers’ obligation. This right is not
absolute and is subject to limitations. Namely, specific data disclosure cases may be defined by
the law as an exception, but they need to be precise, explicit and in compliance with legitimate
causes. In order to emphasise the significance of the matter, measures have been envisaged to set
forth regulations defining liability for medical private data processing and transmission, as well
as medical secrecy violation, on the basis of the Decree # 483-N "On Approval of the Action
Plan for 2017-2019 derived from the National Strategy for Human Rights Protection", which in
its turn suggests ineffectiveness of current regulations.

Naturally, the above-stated legal regulations cannot be considered complete from the
perspective of ensuring protection of medical secrecy. For instance, it is necessary to highlight
the fact that the RA Law “On Medical Assistance and Service to the Population” does not specify
important clauses, which envisage the definition of medical secrecy, no subjects are defined to
which the private medical data can be transferred, as well as the peculiarities of the order of
processing and transmission of that data. There are no legislatively defined precise liability
mechanisms related to unlawful transmission of private medical data. To resolve the issue, even
back in 2016, the RA Ministry of Health has developed a draft RA Law “On Medical Assistance
and Service to the Population”, which was supposed to tackle the above-mentioned matters. A
number of suggestions were made by the RA Human Rights Defender concerning the project,
the vast majority of which were accepted and regulated in the revised version. The project,
however, was not approved in 2017. Furthermore, by order of the RA Prime Minister, the
project has been removed from circulation and is to be substituted by the draft RA Law “On
Healthcare”.

71 See the Z v. Finland case, decision of February 25, 1997, appeal # 22009/93, Point 95; and the L.L. v. France case, decision of October 10, 2006,
appeal # 7508/02, Point 44.

72 See the L.L. v. France case, decision of October 10, 2006, appeal # 7508/02, Point 23.

73 See the Z v. Finland case, decision of February 25, 1997, appeal # 22009/93, Point 96.
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Based on the aforementioned, it is possible to assume that medical workers face problems from
the perspective of evaluating and planning their actions, as well as protecting patients’ rights. In
the meantime, the individual’s fundamental right to healthcare is threatened in that situation.

Taking into account the abovementioned, it is necessary to:

1. enforce legislative regulations, within a tight time frame, concerning definition of the
medical secrecy, as well as processing and transmission of the latter;

2. inform patients about protection of the medical secrecy, and regulations related to the
latter through mass media;

3. advise medical workers on the importance of protection of the medical secrecy and all
legislative regulations in relation to the latter, by means of relevant qualification
training sessions.

4. Individuals receiving medicines for personal use from another country via postal services

As a result of deficient legislative regulations, there has been a shipping limitation issue related
to medications not registered on the RA territory for personal use by a private individual. The
issue is observed in the case where a medication is not registered in Armenia, and private
individuals need to acquire it for their treatment from other countries. For instance, the analysis
of one of the reports submitted to the Human Rights Defender in 2017 clearly points to the fact
of individuals acquiring medications for their personal treatment in another country and having
an opportunity to personally import those to Armenia, when travelling from that country to
Armenia. Whereas, the same medications purchased from the same destination, would be
impossible to ship to Armenia.

Thus, Part 1 of the Article 16 of the RA Law “On Medicines” allows producing, importing,
distributing, releasing, selling and applying those medicines that are registered in the Republic
of Armenia, with the exception of cases defined by this Law. Part 4 of the Article 21 of the same
Law specifies that the import of drugs, medicines, herbs, under-review pharmaceutical products
is permitted based on an import certificate, with the exception of the cases envisaged by the
Law. According to Point 1 of the Part 7 of the same Article, no certificate is required for import
or export of medications for personal use or treatment, if an individual travels to and from a
foreign country, as long as the quantity corresponds to that defined by the RA Government.

Hence, the current legislative regulations allow the import of the aforementioned medications
to the RA only when a person travels to the RA; in other words, these medications cannot be
shipped to individuals residing in the RA via postal services, for their personal use.

According to the RA Ministry of Health, in 2017, the RA Ministry of Health and experts from
the State Revenue Committee adjacent to the RA Government, discussed the question of
implementing appropriate amendments in the RA Law “On Medicines”, the RA Government
Decree # 581 of 20 September, 2000 “On approving the order of Import and Export of

Meidicines in Armenia”, as well as the RA Government Decree # 865 of 30 July 2015 “On
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presenting the obvious commercial quantities of goods, being imported to the Republic of
Armenia in the manner prescribed by the Law of the Republic of Armenia by private individuals
not being private entrepreneurs and presentation of an import tax declaration and on defining
the form of informing regarding the obligation to pay the indirect taxes, and on revocation of
the RA Government Decree # 502-N of 20 March 2003”. As a result of joint discussion, it was
agreed tp develop a draft of amendments in the RA law “On Medicines”, for the purpose of
regulating the import of medications that are of vital importance to private individuals.
However, the issue failed to be resolved in 2017.

Considering the abovementioned, we propose legislative regulation of the following matter
within a short period of time: shipping of medications, not registered in Armenia, by private
individuals via postal services, for the private individuals whose treatment requires those
medications.

5. Availability of medications to those with mental health problems.

Throughout 2017, complaints were forwarded to the Defender from individuals with mental
health issues, who expressed their discontent with the quality of a certain state-funded
medication. Based on the reported complaints in 2017, individuals with mental health issues
were supplied with a medication known as Olanzapine, instead of previously provided Zyprexa.
After taking the new medicine, as claimants asserted, individuals with mental health problems
would start to feel unwell: fatigue, insomnia, limb strain, physical inactivity, etc. - which was
why they no longer wished to receive and take that medication. The RA Human Rights
Defender had voiced a similar issue back in 2014, in the course of an attempt to replace Zyprexa
with a medication known as Zolaxa. The RA Human Rights Defender’s mediation had helped to
perform an analysis of the Zolaxa drug, the results of which had revealed the high level of the
medication’s detrimental effect. Subsequently, a decision had been made to supply beneficiaries
with Zyprexa within the framework of the 2015-2016 “Outpatient Treatment with Zyprexa”
program.

According to clarification of the Ministry of Health, the Zyprexa drug is in fact the original
medicine containing Olanzapine. Other drugs that contain Olanzapine are generic. In the
Republic of Armenia, when registering generic drugs, drug manufacturers need to produce
certain documents in order to prove the bio-equivalence of their drug and the original one. In
this context, the results of the analysis performed for “Arpimed” pharmaceutical enterprise’s
Olanzapine during its registration brought to a positive conclusion. Quality differences are out
of the question, since the quality of all the registered medications must conform to the accepted
pharmaceutical norms. The drug registration system is aimed at resolving this issue: before the
drug is given permission to reach the market, the documents confirming its quality, safety and
efficacy must be thoroughly examined according to the legislation. The Ministry of Health has
also produced the results of studies carried out by the Academician E. Gabrielian Scientific
Centre of Drug and Medical Technology, for detecting the side effects of drugs produced.
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The Ministry informs, that if the frequency of side-effects cases exceeds the specified limits, or if
life-threatening phenomena are reported, then the RA Ministry of Health is entitled to halt the
registration and distribution of that drug in the republic.

In accordance with the position of the RA Ministry of Health, the ministry has adopted a policy
for implementation of cost-effective projects tackling healthcare standards improvement: the
continuity of the project is inexpedient in terms of both healthcare and financial standards.

Due to the discontent from a number of beneficiaries in regard to the Armenia-manufactured
Olanzapine drug, as well as the drug’s ineffectiveness and side-effects, the Ministry of Health
has established the fact that any drug, be it generic or original, can manifest side-effects of all
kinds of nature, strength and frequency, which may depend not only on the drug itself but also
on the characteristics of a specific patient’s physiology, illness progression, as well as the
treatment process. Occasional drug-related complaints from beneficiaries may be of subjective
nature and cannot be viewed as the definite basis for negative conclusions concerning the drug’s
quality and efficacy.

As the RA Ministry of Health informs, beneficiaries’ complaints have not been ignored, and a
bio-equivalence analysis has been performed for Olanzapine (10mg, # 30) manufactured by
“Arpimed” CJSC and Zyprexa (Olanzapine) manufactured by ELI Lilli and company (USA): the
results have confirmed the bio-equivalence of the aforementioned drugs.

Taking into consideration the abovementioned, it is essential to:

1. acquire a few types of medicine, within the existing financial capacity, to give patients
and treating doctors an opportunity to use the drug label of their choice;

2. conduct the necessary research, in order to make a list of beneficiaries who have reported
the negative effect or ineffectiveness of Olanzapine;

3. to supply the listed beneficiaries with the Zyprexa drug by means of relevant programs.

6. Stomatological Medical Assistance and Service for Children.

Throughout 2017, complaints were forwarded to the Defender from the republic’s provinces in
regard to the lack of stomatological services for children in certain regions. In particular, there
was a complaint from a mother about her disabled child’s need for stomatological treatment and
the doctor who claimed they had run out of state funds, which was why he wouldn’t treat the
child. In the meantime, it turned out that, according to the RA Ministry of Healthcare database,
no state-funded stomatological clinic was available in that particular region, namely Sisian, and
that the required medical assistance could only be provided in the town of Goris.

According to the RA Minister of Health Order # 49-N of 17 September 2015 “On the Guidelines
for Applying for State-Funded Medical Assistance and Service, and on Establishing the Norms
for Assessing the Efficiency of Management of Medical Institutions that Provide State-Funded
Treatment®, decisions concerning state funding at medical organisations are made in the
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prescribed manner by the RA Ministry of Health, based on the review of applications submitted
by provincial administrations / medical organisations - this suggests that the state funding
provision matter can only be discussed in case of a relevant application.

In the meantime, according to Supoint 1 of the Point 7 of the Craterion, approved by the RA
Minister of Health Order # 45-N of 11 September 2013, stomatological medical assistance and
service to the population within the framework of state-guaranteed cost-free medical assistance
and service are provided by a doctor based on free choice of the patient, without any territorial
limitations.

The RA Ministry of Healthcare have also discussed the failure to submit applications for state-
funding by organisations providing stomatological medical assistance and service in Sisian, with
the RA Syunik Provincial Adminsitration.

Hence, the following conclusion can be made: procedures for state-funding applications in that
specific region were not maintained in 2017; in particular, no state-funding applications were
submitted by medical organisations providing ambulatory clinical services, as well as other
medical organisations, within the framework of state funding - as a result of this, the availability
of stomatological medical assistance and service for children could not be guaranteed within the
context of state funding.

Considering the abovementioned, our suggestion is to ensure submission of state-funding
applications by organisations providing stomatological medical assistance and service for
children in all the communities of the republic.
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CHAPTER 7. ECONOMIC RIGHTS

According to Article 59 of the RA Constitution, every individual has economic rights, including
the right to entrepreneurship. The implementation order and requirements for this right are
established by the Law. Limitation of competition, possible types of monopoly and their
permissible extent can only be determined by the Law for the protection of public interests.
Regardless of legal enactments in the legal sphere, there are both legal and practical issues that
hinder the fully-guaranteed implementation of this right.

1. Application of criminal law instruments aimed at the tax liabilities of business entities.

In 2017, complaints were forwarded to the Human Rights Defender regarding the issue of a
wide practice of opening a criminal investigation in the investigations department of the RA
SRC tax service and later, lifting the criminal liability from the person based on the unlawful use
of an encouragement norm of Part 5 of the Article 189 of the RA Criminal code - lifting the
criminal liabilities from a person for a number of deeds prohibited by the criminal law,
including willful evasion from taxes, duties or other mandatory payments, which was outlined
in the Defender’s annual reports and communiques.

Furthermore, before the changes took place on February 28 2017, the definition of criminal
offence, as specified by Article 205 of the RA Criminal Code, happened to be problematic, in
terms of its certainty. In particular, there was confusion in relation to the precise crime
definition for large-scale criminal activities, such as: willful evasion from taxes, duties or other
mandatory payments specified in the Part 1 of the Article 205, failure to produce statutorily
required reports, account statements or other taxation-related compulsory documents, and
falsification of the aforementioned documents. It was not clear whether or not the phrase
“evasion from taxes, duties or other mandatory payments” in Part 1 of the Article 205 could be
interpreted as equivalent to non-payment of taxes. The interpretation and application of the
term “willful” in the criminal offence definition of Article 205 of the RA Criminal Code was also
problematic.

The good news is that changes were made based on the RA Law # 44-N of 28 February 2017
“On Making Amendments to the RA Criminal Code” concerning the problematic phrase
“evasion from tax payments” in Article 205: this was replaced by “non-payment of taxes”,
whereas the term “willful” was removed.

The enactment of the RA Law # 44-N “On Making Amendments in the RA Criminal Code” on
April 8 2017 resolved the problem of shortcomings in legislative regulations in regard to the
matter in question; however, the problem of application of legal norms concerning the fact that
the above-stated criminal offence is applied as a criminal law instrument for indirect pressure
targeted at fulfilment of tax obligations by business entities, has not been fully resolved on the
legislative system level.
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This, in particular, is about the results of a research based on the complaints addressed to the
Defender. In particular, there have been actual cases, in which the individual agrees to fulfil his
allegedly unfulfilled tax obligations and is granted exemption from criminal liability, according
to the Criminal Code, while facing the risk of the probability of procedural enforcement
measures (specifically, detention) within the context of criminal law threat, criminal
prosecution and initiation of criminal proceedings.

In the age of free market economy, fulfilment of economical entities’ payment obligations, as
well as their on-time accurate calculations of taxes, duties and other mandatory payments, may
lead to a more flexible state policy. In such cases, the State must generate a legislative regulation
system that will ensure the reasonable balance of public (state budget formation) and private
(business entities) legal interests. The statutory measures in this sector (which also includes the
criminal policy), especially those related to the liability for non-payment of taxes, are eventually
aimed at the full formation of the state budget - a most significant issue that needs to be
resolved.

Thus, the criminal law norms, targeted at the proper enforcement of tax obligations, cannot be
viewed as detached from the rest of legislative regulations: it is essential to see those in systemic
unity with the tax legislation, ever mindful of the state policy priorities in the sector. Judging
from the international experience, it is also important to implant the predominance of
preventive purposes in the criminal policy, as opposed to punitive ones.

Furthermore, the statistics provided by a government agency show that, initiation of criminal
proceedings is used as a mechanism for ensuring fulfilment of tax obligations in case of evasion
from tax payments,.

For instance, according to the information provided by the State Revenue Committee adjacent
to the RA Government, the preliminary investigation of 37 (out of 131 initiated and 448
conducted) criminal proceedings carried out by the investigation department of the RA SRC in
2017 has now ended; the case, alongside the indictment, has been forwarded to the Court within
the framework of 21 criminal proceedings, whereas 68 proceedings were suspended. In fact,
only 21 out of 579 criminal proceedings were forwarded to the Court with indictment.

The situation remained unaltered for years. For instance, based on the SRC database, back in
2016, the preliminary investigation of 135 (out of 60 initiated and 386 conducted) criminal
proceedings was ended; the case, alongside the indictment, were forwarded to the Court within
the framework of 16 criminal proceedings, whereas 18 proceedings were suspended.

It eventually turns out that despite the enforcement of legislative regulations, the situation,
nonetheless, has hardly undergone any alterations; hence, the following statement is still true: it
is only out of fear of possible unfavourable consequences that taxpayers express willingness to
pay allegedly unpaid taxes, including calculated fines and penalties. Based on the above-stated,
we can conclude that apart from unwarranted restrictions in regard to economic competition
and constitutionally guaranteed freedom of economic activity, the possibility of taking effective
measures for protection of the individual’s rights and legislative interests is also being violated.
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On account of the above-mentioned, in order to ensure legal certainty for business entities and
elimination of the practice of using initiation of criminal proceedings as a lever for ensuring
fulfilment of tax obligations, we suggest taking steps towards the proper enforcement of
established statutory provisions and the implementation of constitutionally guaranteed
objectives. Hence, it is necessary to:

1. develop criteria and guidelines for the implementation of the articles of the RA Criminal
Code;

2. arrange special training courses for appropriate investigators;

3. raise awareness of the business entities regarding the application of the Criminal Code.

2. State procurements in the medication sector and their influence on the rights of individuals.
2017 also raised the alarm concerning the low quality and minimum usefulness of medicines
acquired as a result of state procurements. The problem is that, within the procedure of state
procurement, preference is normally given to cheaper medicines, and it is not always that the
latter turn out to be sufficiently effective. For instance, a number of healthcare providers
mention that they advise their patients to obtain more expensive medicines, which, as opposed
to some cheap ones, give faster and more effective results. This issue has drawn the Human
Rights Defender’s attention, and it has been voiced through annual reports and communiques.

Thus, according to the Point 3 of the Annex to the RA Government Decree # 502-N of 02 May
2013 “On Specifying the Criteria for Technical Specifications of Medications purchased through
the Republic of Armenia state Budget or other funds”, the technical specifications of
medications that are to be purchased need to include full and precise description and details of
internationally accepted universal (generic) or active components. The Annex also regulates the
inclusion of RA-registered medications in the state catalogue (registry, also including other
registered versions with the same components), concerning which there is a regulation which
ensures that technical specifications for procurement of drugs are listed in such a manner that
the probability of any registered version’s non-involvement in the competition is eliminated,
and equal terms are guaranteed in the competition for all parties, all of this being based on the
RA state catalogue (registry) for registered medications.

In the light of such regulations, there is no way to make a list of technical specifications with
optimally precise and detailed criteria for clients and their needs. As a result of this, when
mentioning the name of a drug in technical specifications for purchasing medications, the names
of medications’ internationally accepted universal (generic) or active components are to be
listed, according to the specified criteria. This creates an opportunity for a number of
representative organisations listed in the RA state catalogue (registry) of registered medications
to be involved in the competition: these are organisations whose medications customers do not
prefer, because of their side-effects. In practice, when two recommended medications meet the
technical specifications criteria, preference is given to the low-cost option, which may result in

purchasing a medication with low efficiency and more side effects.
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The analysis of legal acts focusing on the same regulation has revealed that a number of
international documents envisage various mechanisms and structures for the regulation of the
matter. For example, according to Article XV, Section 5, of the World Trade Organisation’s
revised agreement, the client signs a contract with the provider that, in their opinion, can fulfil
the terms of the contract and make a more profitable offer or suggest the minimum price in
cases where price is the only criterion - all of this on the basis of criteria exclusively specified in
notifications and documents related to the act of purchase. According to Section 6 of the same
article, in cases where the client receives an offer featuring a product price that is much lower
than the prices featured in the other offers, the client may clarify whether that offer meets the
requirements and whether that party is able to fulfil the terms of the contract.

Directive 2014/24/EC of the European Parliament and Council also tackles this issue. In
particular, Article 67 Section 1 of the Directive states that the client must consider signing the
contract related to the most economically profitable offer, when dealing with prices of provided
products or costs of services - without violating domestic legislation, rules or administrative
regulations. At the same time, Section 2 of the same article states that the offer, which is
considered economically most profitable from the client’s perspective, must be determined on
the basis of the price or the cost, with the application of the cost-effective approach: for
instance, in the light of Article 68, the life cycle cost; and such an offer can be based on the best
combination of price and quality, which, depending on the subject of the contract, must be
evaluated according to criteria that are influenced by quality, ecology and/or social conditions.
The element of cost can take the form of a fixed price or cost: this ensures that the competition
of parties involved only focuses on the quality criterion. Member states may demand that the
client should not use price as the only criterion, or may limit the application of that criterion for
certain client groups or specific contracts. In other words, according to provisions specified
through international documents, an opportunity is given to acquire a quality product in a more
profitable manner, as a result of price comparison.

According to the information previously received from the RA Ministry of Health, even back in
September 2015, the RA Government draft Decree “On the Approval of the Criteria for Non-
Competitive Procurement of Healthcare Services and the Approval of the Schedule of
Competitive Procurement of Healthcare Services” was submitted to the RA Government for
resolving the matter. However, it must be noted that, as of March 2018, no decision has been
made, whereas the above-stated matter still remains relevant.

In the light of the abovementioned, it is necessary to:

1. amend the RA Government Decree No.502-N of 02 May 2013, “On Specifying the
Criteria for Technical Specifications of Medications purchased through the Republic of
Armenia state Budget or other funds” by specifying most effective criteria for technical
specifications of medications, the purchase of which is either state-funded or based on
other resources.
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2. Based on the regulation specified by Point 2 of the Part 2 of the Article 34 of the RA Law
‘On Procurement”, when purchasing a product make conclusions using not only the
minimal price, but the method of comparison of price and other non-price criteria.

3. Customs clearance of goods using the transaction price method.

During 2017, a number of problems were encountered in regard to the unfounded rejection of
customs clearance of goods using the transaction price method, by the customs authorities of the
State Revenue Committee adjacent to the Government of the Republic of Armenia.

In fact, often the customs authorities of the State Revenue Committee adjacent to the
Government of the Republic of Armenia reject clearance of vehicles at their acquisition price,
with the explanation of existence of unessential, amendable mistakes in the documentation, as
well as the customs authorities’ doubts about the authenticity of documents.

In this case, it is mandatory to refer to the RA Law “On Customs Regulations”, the Part 3 of the
Article 86 of which states that before making a final decision concerning rejection to estimate
customs value via the transaction price method, regional, specialised or border customs
authorities are supposed to inform the declarant in writing, but no later than within two
working days after the date the declarant submits documents required by Article 78 of the same
law, about the reasons hindering the approval of the customs value estimated via the transaction
price method and to give the declarant five working days to submit additional documents and/or
information, after the review of which the customs authorities will make a decision concerning
either rejection to estimate customs value via the transaction price method, or approval of the
customs value proposed by the declarant.

According to the State Revenue Committee’s information, throughout 2017, the transaction
price method was applied in 66.13% of custom clearance formalities, the 2nd method - in 3.95%,
the 3rd - in 11.71% and the 4th - in 18.21%. However, 7 complaints (2 of which were settled, 2
partially settled, and 3 rejected) were submitted in regard to the failure to apply the transaction
price method when estimating the customs value of goods.

Within the context of the matter in question, it is worth mentioning the Agreement “On
Customs Valuation of Goods Transported Across the Customs Borders of the Customs Union”,
accepted on 25 January 2008, which states that the transaction price of goods must be the basis
for customs valuation of imported goods (namely, the method of the imported goods’ transaction
price). In cases where it is not possible to estimate the value of imported goods on the basis of
the transaction price, the customs value of goods is established by means of the other methods
specified in the aforementioned agreement, in due order.

Furthermore, the RA Constitutional Court (Decision # SDO-1176, 2014) has taken a distinct
position, stating that customs valuation via the transaction price method during clearance of
goods is a general rule, whereas the other methods of customs valuation are exceptions to the
general rule. In reality, however, it is right the opposite.
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Thus, to sum up the above-stated, we can note that the matter still remains problematic.

Hence, considering the abovementioned, it is proposed to create effective mechanisms for taking
steps in ensuring improvement of the sector-regulating legislation and its proper practical
Implementation, in order to eliminate unfounded rejection of clearance of goods via the
transaction price method.

4. Collection of VAT from private individuals.

Reports forwarded to the RA Human Rights Defender in 2017 voiced a problem that still
remains relevant: requirement from tax authorities for private individuals to pay Value Added
Tax (VAT).

Following the discussion on the issue, currently circulating law-enforcement interpretations
were reviewed, in regard to Subpoint “b” of the Point 2 of the Article 6 of the RA Law “On
Value Added Tax”. In reality, problems arise in relation to the excersize of the individual’s right
to property, as a result of various interpretations and irregular application of this clause: the RA
Human Rights Defender has received complaints concerning this. Research shows that the
vagueness of legislative formulations and their actual practical interpretations cause controversy,
from the perspective of the individual’s right to property, which is one of the fundamental
human rights.

For instance, Subpoint “b” of the Point 2 of the Article 6 of the RA Law “On Value Added Tax”
(the pre-01.01.2018 edition) states that in cases of alienation of property in exchange for
property compensation for two or more individual or joint properties of the same kind - be it a
flat, a house (even if partially constructed), a personal car, a land for agriculture and settlement,
or a garage - alienation of the 2nd and further property of the same type is viewed as goods
delivery, if alienation takes place within one year, following the acquisition of that property.
The aforementioned regulation states the following: in terms of the alienation transaction being
viewed as goods delivery, the requirement about acquisition of goods taking place during the
time period (not exceeding one year) preceding the alienation, refers to the second and further
alienated property of the same kind. The RA Court of Cassation has also revealed its legal
position in regard to the above-stated law regulation (the Decision # 26 VD/0811/05/15 of 26
December 2016 of the Civil and Administrative Chamber of the RA Court of Cassation).

The position of the tax authority officials’ is as follows: in the RA Law “On Value Added Tax”,
the phrase “alienation takes place within one year, following the acquisition of that property”
functions at those times when we deal with alienation of the second (and further) property. As a
result of such interpretation and application, we face a situation, in which alienation of two
same-kind units of property may end up becoming a target for VAT charges in one case, while
in the other case it may not: this depends on the order of alienation transactions.

This issue should be set forth as a discussion topic within the context of the RA Law “On Legal
Acts”, Part 1 of the Article 86, of which states: a legal act is interpreted by the literal meaning of

the words and phrases it comprises, taking into account requirements of the law. In other words,
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as a result of a comprehensive analysis of the above-stated clauses, we conclude that goods
delivery and VAT charges can only refer to compensated alienation of two or more units of
property (within only one year) that was implemented within the time period following the
acquisition of all the property units.

It is worth mentioning the RA Court of Cassation Decision of 02 December 2016 on the Case #
VD/4109/05/14, which has a special significance for shaping unified and predictable judicial
practice with similar cases. In the above-mentioned Decision, the Court of Cassation’s position
was as follows: a transaction made by a private individual who is not a private entrepreneur is
considered goods delivery, and therefore a VAT-charged transaction, in case of concurrent
existence of a number of requirements. The Court of Cassation also mentioned that if a
transaction meets all the listed requirements, then, in the light of the RA Law “On Value Added
Tax”, it is considered goods delivery, and therefore is a VAT-charged transaction; however, if
even one of the listed requirements is missing, the transaction cannot be considered goods
delivery. The Court of Cassation states that, according to the approach adopted by the Legislator,
goods delivery may refer to the second and further same-type property alienation transactions
within one calendar year, if the alienated property was acquired within one year preceding the
alienation.

The Court of Cassation has been focusing its discussions on a number of possible situations. For
instance, if, within one calendar year, a private individual who is not a sole proprietor has
alienated property that was acquired before the year preceding the alienation, while alienating
property that was acquired within the year preceding the acquisition, via the second transaction,
then, according to the above-mentioned regulation in Article 6 of the RA Law “On Value Added
Tax”, the second alienation transaction is considered goods delivery, and therefore a VAT-
charged transaction. On the other hand, though, if, within one calendar year, the first
transaction of a private individual who is not a sole proprietor has alienated property acquired
within one year preceding the alienation, whereas the second transaction has alienated property
acquired before the year preceding the alienation, then, according to the Legislator-adopted
approach, the second transaction cannot be viewed as goods delivery in this scenario. Let us also
note that, according to the discussed legal order, the notion of goods delivery refers to the
second and further same-type property alienation, and, in such a scenario, the first transaction
cannot be considered goods delivery, either.

The Court of Cassation has based such a conclusion on the literal interpretation of the phrase “if
alienation of property takes place within one year, following the acquisition of that property”
from the third paragraph of the Point 1 of the Article 6 of the RA Law “On Value Added Tax”,
in which the term “property”, used by the Legislator, is supposed to imply the alienated property
of the currently discussed transaction, and not the property previously alienated within the
same year.

For this reason, considering the above-stated, it is worth noting that, no matter when the first
alienated property was acquired within the calendar year, in order to qualify the second and
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further same-type property alienation transactions within one calendar year as goods delivery,
the time interval between the acquisition and alienation transactions must not exceed one year.

As far as this issue is concerned, it should be mentioned that the RA Law “On Value Added Tax”
was announced inactive, as of January 1, 2018. No similar VAT-related regulations have been
enforced in the Tax Code. In the case of private individuals’ business activities focused on
alienation of property, income tax procedures have been regulated by Section 7 of the RA Tax
Code. In particular, according to the Subpoint “a” of the Point 16 of the Part 2 of the Article 147
of the Tax Code, alienation of property which is the focus of business activities, refers to the
second (and further) alienation of same-type property of personal, family or domestic use (a flat,
a house [even if partially constructed], a land for agricultural or settlement purposes, a car, a
garage), if both the acquisition and the alienation of those took place within one year.

It needs to be mentioned that, despite the fact that this issue was resolved in the light of the
2018 RA Tax Code, the relevant clause had been in force throughout the entire 2017, thus
originating a number of practical problems for economical entities.

To ensure effective application of the new clause, it is necessary to:

1. raise public awareness concerning the nature of the new regulations and the included
amendments;

2. raise awareness of those that apply the clauses, in order to help them avoid incorrect and
fragmented interpretations as a result of their application.
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SECTION 4. ENVIRONMENTAL PROTECTION

Protection, improvement and rehabilitation of the environment are one of the objectives of the
state. Article 12 of the Constitution defines the obligation of each person to take care of the
environment. The same article also envisages state’s obligation to promote protection,
improvement and rehabilitation of the environment, rational use of natural resources, guided by
the principle of sustainable development and accountability to future generations.

Although in order to achieve the goals fixed by the abovementioned Article of the Constitution,
Armenia has ratified a number of international treaties, a number of legislative acts have been
adopted, but still there is a number of problems, which remain unresolved in 2017.

1. Safe removal and destruction of chemicals and waste

One of the reasons for pollution of atmosphere, subsoil, water and soil is waste, the dangers of
which have been repeatedly voiced by the Human Rights Defender's annual reports and
communiques. The impacts of heavy metals, toxic substances contained in tailing dumps, and
their accumulation in reservoirs, rivers, are particularly negative for the environment.
Additionally, the issue of maximum utilization of waste, reduction of their generation and
environmentally safe disposal (destruction) is still actual and unsolved.

An obstacle to the solution of problems in the field is the fact that the competencies in
environmental protection are distributed between different agencies, which reduces the
effectiveness of implemented policies. At the same time, there is no unified monitoring body
that would have an opportunity to present a summarized picture of the problems and situation
in the area.

Thus, according to the RA Ministry of Nature Protection, the destruction or removal of
hazardous wastes is carried out by companies licensed in accordance with the procedure
established by Government Decision # 121-N of January 30, 2003 " On approving the procedure
of licensing the activities of recycling, clearance, storage, transportation and installation of
hazardous waste”. Moreover, according to the same procedure, supervision of compliance with
license requirements and conditions, is carried out by the relevant inspection bodies of the
Ministry of Nature Protection and Ministry of Health of the Republic of Armenia.

A number of steps have been taken to address the problems in the sector. Based on Parts 1 and 4
of the Article 5 of the RA Law “On Inspection Agencies”, the Government of the Republic of
Armenia adopted a Decree # 445 of 27 April 2017 “On Establishment of the Environment and
Subsoil Inspectorate of the Ministry of Nature Protection of the Republic of Armenia, approval
of the structure and charter of the Environment and Subsoil Inspectorate of the Ministry of
Nature Protection of the Republic of Armenia, making amendments and additions to the
Decrees of the Government of the Republic of Armenia #1237 of 8 August, 2002, #654 of 15
May, 2008, #649 of 14 April, 2004, declaring the Decrees of the Government of the Republic of
Armenia #1149 of 25 July, 2002 and # 1577 of 11 December, 2008 revoked.”, based on which,
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the State Environmental Inspection of the staff of the Ministry of Nature Protection and the
State Inspectorate on Subsoil of the Ministry of Energy and Natural Resources of the Republic of
Armenia have been liquidated in 2017. Instead, The Environment and Subsoil Inspectorate of
the Ministry of Nature Protection of the Republic of Armenia was established.

According to information provided by the RA Ministry of Nature Protection, as a priority task of
the Government of Armenia in 2018 it is envisaged to submit to the Government of Armenia
the draft concept of "Integrated Management System for Environmental Protection" by the end
of the first half of the year, and to take steps towards the establishment of a single institutional
system in the sector by the end of the year.

Moreover, as a result of merging 4 state non-commercial organizations operating under the
Ministry of Nature Protection, the “Center for Environmental Monitoring and Information”
SNCO was established, which, among other things, also completed digitalization of the archive
data of surface water and atmospheric air monitoring (from 1977 to 2005).

At the same time, pursuant to the Action Plan for 2017-2019 derived from the National Strategy
for Human Rights Protection, defined in the Annex 1 of the RA Government Decree # 483-N
"On Approval of the Action Plan for 2017-2019 derived from the National Strategy for Human
Rights Protection", of 4 May, 2017, a number of activities are being implemented by the
Ministry of Nature Protection. Particularly, works on development of amendments and
additions to the RA Law “On Assessment and Expertise of the Environmental Impact” are being
done within the framework of which the draft amendments are brought into line with the
decisions of the respective Aarhus Convention Committee on Armenia, particularly in regards of
the freedom of information on environment, and decision-making through -effective
mechanisms of public participation and access to justice.

At the same time, given the importance of the issue, it has also been included in a number of
international documents. Thus, the elimination of excretion of the hazardous chemicals and
materials, reduction of their leakages and reduction by half the proportion of unclean
wastewater, are among the sustainable development objectives included in the United Nations
2030 Sustainable Development Agenda, which came into force on January 1, 2016. It should also
be noted, that the final solution to the problem of eradication of overdue pesticides is also
reflected in the concept of “Sustainable Development Agenda 2030” of the Strategy to
implement the recommendations of the UN “RIO +20” Summit. The latter also presented such
problems, the solution of which will contribute to the improvement of the system
environmentally safe disposal of hazardous waste in the Republic of Armenia’.

Taking into consideration the abovementioned, it is necessary to underline, that continuous
actions still should be taken to provide systemic solutions to the issues in the sector.

Based on the abovementioned, it is suggested to:

74 https://www.ecolur.org/files/uploads/pdf/RI0%2020%20hayecakarg/rio20hayetsakarg.pdf
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1. Establish a unified management system in the field of environmental protection through
also creating an independent centralized monitoring body.

2. As a result of legislative changes, create a program (policy) providing privileges and
applying other means of economic encouragement towards the businesses, which will
introduce, use or implement the most waste free means, mechanisms or technologies, or
will choose such types of those, that are environmentally safe and have the least harmful
effect on the environment.

2. Ensuring public awareness and proper engagement of the public on environmental issues

For many years, Human Rights Defenders have voiced the issue of promoting proper public
awareness on, and ensuring proper involvement of the society in the solution of environmental
issues, as mentioned in the decision IV / 9a of the Committee on the compliance of Armenia
with the requirements of the Aarhus Convention. In particular, development of procedures for
ensuring public participation at all decision-making levels, through undertaking proper means
aimed at ensuring accessibility of effective justice, as a suggestion”, as well as keeping both
national and conventional provision ensuring public participation in different stages of decision-
making process as an issue, are particularly highlighted by experts’. In its First and Second
Conclusions of its Progress Evaluation on the RA Government's 2014 Report”, the Committee
noted, that along with the steps taken towards the conventional obligations, nevertheless,
Armenia has not yet fulfilled the requirements of the committee's decision’.

A number of steps were taken to address these problems. Thus, according to the Ministry of
Nature Protection, in accordance with the decision V/9a of the Meeting of the Parties to the
Aarhus Convention, and with the decision of the Aarhus Convention Compliance Committee to
extend the deadline for submitting comments and suggestions by the public in the
environmental impact assessment and expertise process, the RA Government Decree # 1325-N
of November 19, 2014 was amended by the RA Government Decree # 357 of 9 March, 2017,
according to which the deadlines for submitting comments and suggestions by the public in the
stages of the environmental impact assessment and expertise process were changed. Moreover,
by this decision, the public receives the right to present any comments and suggestions that it

7> the decision IV / 9a of the Committee on the compliance of Armenia with the requirements of the Aarhus Convention, point 4(b),

http://www.unece.org/fileadmin/DAM/env/pp/mop4/Documents/Excerpts/Decision 1V-9a Compliance by Armenia e.pdf, the decision IV / 9a
of the Committee on the compliance of Armenia with the requirements of the Aarhus Convention, point 4 (i),
http://www.unece.org/fileadmin/DAM/env/pp/mop5/Documents/Post_session docs/Decision excerpts in English/Decision V_9a on complian
ce_by Armenia.pdf

76 the decision IV / 9a of the Committee on the compliance of Armenia with the requirements of the Aarhus Convention, point 4 (a),

http://www.unece.org/fileadmin/DAM/env/pp/mop4/Documents/Excerpts/Decision IV-9a Compliance by Armenia e.pdf

the decision IV / 9a of the Committee on the compliance of Armenia with the requirements of the Aarhus Convention, point 4 (i),

http://www.unece.org/fileadmin/DAM/env/pp/mop5/Documents/Post_session docs/Decision excerpts in English/Decision V _9a on complian
ce by Armenia.pdf, Aarhus Convention (The Convention), Article 3.

7 Committee on compliance to Aarhus Convention - Progress Evaluation report

http://www.unece.org/fileadmin/DAM/env/pp/compliance/MoP5decisions/V.9a_Armenia/frmParty9a PROGRESS REPORT V9a 3 .pdf
78 The first observation on the progress in implementation of the Decision V/9 of the Committee on the Compliance of Armenia with the
requirements of the Aarhus Convention

http://www.unece.org/fileadmin/DAM/env/pp/mop5/Documents/Post_session docs/Decision excerpts in English/Decision V_9a on complian
ce by Armenia.pdf
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believes are related to the fundamental document and the intended activity. Legislative
restrictions to consider the public comments and suggestions have also been taken out.

The abovementioned actions were directed at the implementation of the Action Plan for 2017-
2019 derived from the National Strategy for Human Rights Protection, defined in the Annex 1
of the RA Government Decree # 483 "On Approval of the Action Plan for 2017-2019 derived
from the National Strategy for Human Rights Protection", of 4 May, 2017.

At the same time, previously, the Defender's annual reports pointed out that there are certain
contradictions between the RA Law "On Environmental Impact Assessment and Expertise" and
the Aarhus Convention, ratified by Armenia, which create obstacles in resolution of a number
of environmental issues, which existed in 2017 too. Thus, before adoption of the RA Law "On
Environmental Impact Assessment and Expertise", the 1995 RA Law "On Environmental Impact
Expertise" was acting, in regards to which the Aarhus Convention Compliance Committee
presented in its decisions” the inconsistency of the latter and the practices used, to the
Convention®.

According to the 1995 Law “On Environmental Impact Expertise”, the affected community
leaders and entrepreneurs organize public hearings regarding the planned activities within 15
days after receipt of a notification (the protocol of which determines the Government of the
Republic of Armenia), providing information on planned activities, the hearings and dates of
hearings through mass media®'. According to the same law, the authorized body, the affected
community leaders and the initiator, organize and ensure study of the documents by the public
and the hearings within 30 calendar days?®2. As a result of the legislative amendments made in
2014, the public shall be notified by the Authorized Body on the application, reports and
expertise conclusion, submitted by the initiator, at least seven working days before the
hearings®. As we can see, in the new Law, the abovementioned 30 days have become seven, and
there is no term set out at all for expressing an opinion. Meanwhile, the Aarhus Convention
Compliance Committee considered such deadlines as problematic in the relevant provisions of
the 1995 law.

According to the data provided by the Ministry of Nature Protection, in 2017 a draft law "On
Making Amendments and Addenda to the RA Law “On Environmental Impact Assessment and
Expertise™ has been elaborated, where, after discussions with the civil society, other issues
envisaged by Decision V / 9a, will also be included. Particularly, Article 26 of the Law will be
presented in a new edification, bringing its regulations in accordance to provisions of the Aarhus
Convention and setting the longest possible deadline for public notice. Other issues will also be
regulated.

79 http://www.unece.org/env/pp/ccimplementation.html
80 http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf

81 RA Law “On Environmental Impact Expertise” (1995), Article 6
82RA Law “On Environmental Impact Expertise” (1995), Article 8
8 RA Law “On Environmental Impact Expertise” (2014), Article 26, Part 2, Point 1:
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However, no amendments or additions have been made to the RA Law “On Environmental
Impact Assessment and Expertise” in 2017, as a result of which the issues presented in this
section still remain problematic.

The Aarhus Convention Compliance Committee has taken Armenia under annual supervision to
carry out specific control over the large-scale sectoral issues related to introduction and
implementation of the provisions of the Aarhus Convention by Armenia.

At the same time, it should be also noted, that there is no independent body designated by the
Aarhus Convention in the Republic of Armenia. Meanwhile, Article 4 of the Aarhus
Convention provides that in response to a request for information on the environmental issues,
the public authorities provide information to the public. At the same time, under Article 9 of
the same Convention, the ratified states take the obligation to establish a separate body other
than the court, envisaged by the Law, which will review / revise the decisions made by the state
bodies regarding the provision of information. Moreover, the Convention also provides that this
review should be done through quick procedures, requiring no or minimum remuneration.
Despite the above-mentioned criteria, as it was mentioned, there is no such body in Armenia up
to the day.

Based on the abovementioned and fulfilling the Committee's recommendations, it is necessary
to make amendments to the RA Law “On Environmental Impact Assessment and Fxpertise” of
2014, bringing the regulations of the Point 1 of the Part 2 of the Article 26 in conformity with
the Aarhus Convention and providing the longest possible time for informing the public
regarding the public hearings.

3. Inspections in "Teghout"” CJSC

The issue of conducting environmental inspections at "Teghut" CJSC and the problems arising
from it have always been included in the Annual Reports and Communiques of the Human
Rights Defender of the Republic of Armenia. In 2017, environmentalists have repeatedly
referred to the problems caused by the exploitation of the Teghut mine?*.

Ore extraction and enrichment is accompanied by pollution of working area and the
environment with various toxic chemicals and heavy metals, which has a negative impact on the
environment. As a result of this, the health of the population is hampered, particularly
environmental and health risks arise, associated with with heavy metals, including elements of
the first class of toxicity, as a result of penetration into different parts of the food chain,
particularly through the air-water-soil-agricultural system®.

Though the Ministry of Nature Protection has been reporting for years that “Teghut” CJSC was
involved in the 2013, 2014 and 2015, as well as the 2017 listings of organizations subject for

84 olluted-because-of-

http://ecolur.org/hy/news/teghout/locals-beating-an-alarm-signal-shnogh-river-and-areas-irrigated-with-its-water-
teghout-tailing-dump-leaks-photos/9451/ ,

8 https://www.ecolur.org/files/uploads/pdf/RI0%2020%20hayecakarg/rio20hayetsakarg.pdf
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inspection by the State Environmental Inspectorate of the Ministry of Nature Protection, but
neither in those years, nor in 2016 and 2017, no inspections have been carried out.

Based on the abovementioned and taking into account the issues that the environmentalists
regularly raise concerning the Teghut tailing dump, it is recommended to ensure
Implementation of necessary inspections in "Teghut" CJSC.

4. Issues with overuse of water resources, as well as with river ecosystems, parallel to construction
of small hydropower plants

Problems with the overuse of water resources and issues with river ecosystems continued to
maintain their relevance in 2017. The Human Rights Defender, in his annual reports and
communiques, as well as civil society representatives, have repeatedly voiced the issues of
violations during the exploitation of the SHPPs that have a negative impact on the environment.
The absence of adequate environmental flow during the operation of the SHPP is part of that
series of violations, resulting in disruptions in the ecological balance and self-renewal of the
water resource®®. For example, in 2017, the issue of the Yeghegis River was raised, as the latter,
being once one of Armenia's most abundant rivers is threatened to turn into a river in crisis,
because of water scarcity. Yeghegis, water reserves of which were 8 m3/s, today does not exceed
1.0 m3/s¥. At the same time, the results of the monitoring carried out by the “ecolur.org”
environmental web-site at various ecosystems also raise issues in the sector®.

According to information received from the Ministry of Nature Protection of the Republic of
Armenia, certain steps have been taken in 2017 to improve the situation in this area and solve
the problems. Thus, in 2017, the RA Ministry of Nature Protection has developed a draft Decree
of the Government of the Republic of Armenia "On Making Amendment to the Government
Decree # 927 of June 30, 2011", according to which the river replenishment and seasonal
peculiarities will be taken in consideration. A draft Protocol Decision of the Government of the
Republic of Armenia "On Approving Environmental Impact Assessment Standards for the
Construction and Operation of Small Hydroelectric Plants" has been developed. At the same
time, the Ministry reported that a draft RA law "On Making Addendum to the Water Code of
the Republic of Armenia" was submitted to the RA Government, which envisages the restriction
zones for the construction and operation of SHPPs and, based on environmental specifications,
bases for rejection of applications for water use permits granted to new small hydropower
stations.

After the adoption of the law, a draft Decree of the Government of the Republic of Armenia "On
Approving the List of Rivers where Construction and Operation of Small Hydroelectric Plants is
Banned" is also envisaged.

8 Water Code of the Republic of Armenia, Article 1. Ecological flow - the minimum water outlet, which ensures the ecological balance of water
resource and its capacity to self-restoration.

87 http://www.aravot.am/2018/01/20/932288/

88 http://ecolur.org/hy/news/energy/
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Valuing the abovementioned legislative initiatives aimed at addressing issues related to the
overuse of water resources, as well as the river ecosystems, in parallel with the construction of

SHPPs, in 2017 those were still in development or discussion phase, so the existing problems
remain unresolved.

Taking into consideration the abovementioned, it is recommended to strengthen the control

over the operation of small hydropower plants in order to prevent and eliminate the issues
connected to ecosystems and excessive use of water resources.
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SECTION 5. THE RIGHT TO PROPER ADMINISTRATION

Article 50 of the RA Constitution states that every individual has the right to have their cases
studied and dealt with by administrative authorities within impartial, fair and reasonable
deadlines. During administrative proceedings, every individual has the right to familiarise
themself with all documents related to them, except for state classified information. State and
local self-government authorities and officials have an obligation to hear individuals out before
adopting their mediatory personal acts, except for the cases defined by the Law.

Despite the above-mentioned statement and a number of constitutional guarantees, many
incidents of restriction of right for proper administration were nonetheless reported in 2017.

1. Failure to notify citizens in a manner prescribed by the law about decisions concerning
administrative acts.

Examination of reports received in 2017 showed that the problem of failure to properly notify
the participants of administrative acts proceeding still prevailed.

According to Part 1 of the Article 59 of the RA Law “On the Fundamentals of Administration
and Administrative Procedure” (hereinafter, the Law), the administrative authority informs
participants of the proceeding about the adoption of the administrative act by delivering it or
publishing it, in a way specified by the same article. According to Part 2 of the article, I nthree
days upon the adoption of the written administrative act, it shall be delivered to participants of
the proceeding. This can be done via ordered mail, which will require addressee’s signatures, as
well as via other legally specified means. The RA Constitutional Court Decision # SDO-1210 of
26 May 2015 states that the institution of proper notification, which makes delivery of
information about administrative fines possible, is an important guarantee in terms of protection
of individual rights, including legal protection matters before the court or other state bodies.

The RA Cassation Court Decision # VD/5086/05/09 of 03 December 2010 in regard to an
administrative case, stated that the choice of mode of notification by an administrative authority
had to correspond to the requirements of the Part 2 of the Article 6 of the RA Law “On the
Fundamentals of Administration and Administrative Procedure”. Based on these: when
exercising discretionary powers, administrative authorities have an obligation to be guided by
the necessity to protect human and citizen rights and freedoms defined by the RA Constitution,
by the principles of equality of those rights, balance of their administration and exclusion of
arbitrariness, as well as by following other objectives specified by the law.

In addition to the above-stated, the RA Cassation Court Decision # VD/5086/05/09 of 03
December 2010 stated the following: “An administrative proceeding notification from an
administrative authority shall be delivered to proceeding participants in such a manner that the
participation of the latter in the administrative procedure may be reasonably ensured.” The
same decree of the Cassation Court stated that the process of notifying proceeding participants
about the examination of administrative liability cases would need to be aimed at ensuring
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individuals’ chances to be heard - which would provide grounds for protecting their rights.
Hence, the selected notification mode would have to meet the aforementioned requirements.

The European Court of Human Rights has also addressed this systematic issue of notification,
stating that the individual does not have to be informed about the adoption of an administrative
act via an official notification (electronically), but the individual must be informed about the
administrative act and the initiated administrative procedure in person®.

A report forwarded to the Defender says that, according to the decree of the RA Minister of
Finance, a limited liability company (hereinafter, the Company) activities were suspended on
the basis of the RA Law “On Suspension of Cash Register Machine Users”. The decision
regarding the suspension was sent to the Company’s director via ordered mail. As the Company
director puts it, the representatives of the RA Ministry of Finance local tax office (hereinafter,
LTO) turned up and made an attempt to suspend the Company activities, without considering
the fact that he (the director) had not been properly notified about the suspension decision
regarding his Company prior to their arrival.

The analysis of the matter revealed that the administrative authority did not have any proof
confirming the delivery of the suspension notification to the Company director prior to the
suspension day, which meant that LTO representative attempted to suspend the Company
activities on the basis of an administrative act that had not yet come into effect. In connection
with this incident, the Defender made a Decision “On Registered Violation of Human Rights
and Freedoms”.

In view of this, on 24 July 2017, the State Revenue Committee adjacent to the RA Government
adopted and enacted the SRC Chairman’s Decree # 236-A “Concerning Notifications of
Suspension of Activities of Cash Register Machine Users”, which eventually regulated the issue
of notifications of suspension of activities of cash register machine users.

Another report forwarded to the Defender revealed that an individual was subjected to an
administrative liability by the head of the RA Transport Inspection (part of the RA Ministry of
Transport, Communication and Information Technologies) for an unlicensed freight
transportation: something the individual in question had not been properly notified about.
According to clarifications made by the RA Ministry of Transport, Communication and
Information Technologies, the Inspection head’s decision about subjecting the individual to
administrative liability had been sent to the individual’s address, which the freight vehicle was
registered to. The head’s decision was returned with a “moved to another address” note.
Subsequently, the administrative authority posted the decision on the RA public notifications’
official website; after receiving no appeal within the deadline specified by the RA Constitution,
the decision was eventually made unappealable.

The analysis of the complaint revealed: after being returned with the “moved to another
address” note, the Transport Inspection head’s decision was not resent to the individual’s

8 See the Serghides and Christoforou v Cyprus case decision of 05-11-2002, complaint # 44730/98, Point 69.
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address; this resulted in improper administration and specifically in violation of the individual’s
right to proper notification. In connection with the incident, the Defender made a decision “On
Registered Violation of Human Rights and Freedoms”, which proposed to invalidate the
Transport Inspection head’s decision and apply the consequences of its invalidity. According to
the Ministry’s clarifications, the applicant did not submit any documents to the Inspection staff;
and, on the basis of the requirements of Point 5 of Annex 2 of the RA Government Decree #
1251-N of 09 November 2010 (namely - a transport vehicle registered to an individual’s name is
considered to be linked to the individual’s registration address; in the absence of such an
address, it is considered to be linked to a temporary registration address; and in the absence of a
temporary registration address - linked to the individual’s residential address), the
administrative case notification and, subsequently, the decision notification were sent to the
vehicle registration address of the applicant.

Nonetheless, it must be mentioned: based on the analysis of Article 283 of the RA Code on
Administrative Offences and its specific interpretation specified by Part 10 of the Article 45 of
the RA Law “On Legal Acts”, we conclude: the very fact in the aforementioned situation that
the applicant had not provided the Inspection staff with the details of his registration address,
does not release the administrative authority from the legislatively specified obligation to
properly notify the citizen.

In other words, the correct application of the legal norm requires that the decision should be
sent to the individual’s specific registration address, alongside being posted on the public
notifications’ official website.

Considering the abovementioned, it is proposed to ensure proper notification about
administrative acts, according to legislative clauses.

1.1 The problem of notifying citizens according to the legally specified regulations by the RA
Compulsory Enforcement Service of Judicial Acts.

Throughout 2017, complaints were received regarding decisions made by the Compulsory
Enforcement Service of Judicial Acts (hereinafter, the Service) to place freezing orders over
citizens’ property and funds without proper notification.

It must be noted that the complaints forwarded to the Defender were also brought to the
Service’s attention. Furthermore, a special Service representative was in constant
communication with the Defender’s staff, assisting to the prompt examination and resolution of
outlined issues. The resolutions were periodically discussed between the Defender and the RA
Chief Compulsory Enforcement Officer.

According to the clarifications from the RA Ministry of Justice in regard to the aforesaid, the
Service notifies enforcement proceeding participants on the basis of court enforcement sheets,
administrative acts or enforcement shorthand notes, within deadlines specified by legislation, by
postally delivering decisions about enforcement proceedings and placing freezing orders over
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debtors’ property and funds. No freezing order is placed over debtors’ property or funds, without
the application of the aforementioned enforcement actions.

Furthermore, the analysis of the legislation shows that there is a legally specified precise
deadline set for notifying citizens. For instance, according to Part 3 of the Article 28 of the RA
Law “On Compulsory Enforcement of Judicial Acts”, a copy of the compulsory enforcement
officer’s decision shall be properly delivered to both the claimant and the debtor, as well as to
other individuals and authorities legally involved, within a time period of not more than 3 days
after making the decision.

Despite the above-stated, complaints forwarded to the Defender suggest that, in a number of
cases, citizens are still not properly notified about freezing orders being placed over their
property and funds. For example, in one of the cases, an individual was not properly notified by
the Road Police Service of the RA Police in regard to the administrative fine as a result of
violation of traffic rules, whereas a freezing order was placed over the individual’s bank account
funds - something they were not notified about, either. Due to the failure to properly notify the
applicant about the freezing order because of the notification having been sent to a wrong
address, the aforementioned decisions were overturned thanks to the Defender’s mediation, and
the confiscated funds were returned to the applicant.

In another case, an individual’s flat was sold within the framework of an enforcement
procedure, while a phone call from the Service informed about the individual’s upcoming
eviction. The claimant stated that no eviction notice had been received from the Service; and a
phone call from the Service regarding eviction cannot be considered proper notification,
according to the RA Law “On Fundamentals of Administration and Administrative Procedure”.
The eviction was postponed thanks to the Defender’s mediation, on the grounds that the
individual had not been properly notified.

Based on the information received from the RA Ministry of Justice in regard to the problem of
proper notification, the Service introduced a new alternative electronic mechanism at the end of
2016, for notifying enforcement procedure parties via short text messages. It was also established
that, prior to that, the Service had developed and introduced a special applicatoin for receiving
notifications via the internet. In both cases, the alternative notification function was free of
charge, and only the citizen’s social card number would be required for registration in the
system. As the Ministry of Justice claims, these mechanisms were fully applied throughout 2017,
and the number of their users progressively grew.

Besides, the RA law “On making amendments to the RA Law “On Compulsory Enforcement of
Judicial Acts“ was adopted on October 25, 2017. As a result of that, Part 3 of the Article 28 of the
RA Law “On Compulsory Enforcement of Judicial Acts” shall be amended with a new paragraph
comprising the following: “When placing a freezing order over a debtor’s property or
immediately after applying a restriction, a notification shall be sent to the individual’s official
email address; or, in the absence of the latter - to another email address specified by the
individual; alternatively, a brief sms text shall be sent to the individual’s mobile phone.” This
regulation shall come into effect from 1 April 2018 onwards.
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During 2017, in order to ensure a proper process for the analysis of forwarded complaints and to
find possible solutions to problems voiced by citizens, the Defender constantly collaborated with
a number of state authorities, including the Service. A collaborative working team was formed,
the implemented actions of which led to the discussion of numerous sector-related systematic
issues (e.g. placing freezing orders over citizens’ property and funds without proper notification
about the decision of the Service; acting beyond the boundaries specified in enforcement sheets;
and so on).

The good news is the introduction of the alternative notification system through the application
of information technologies. In the meantime, it is necessary to note that the mentioned system
does not seem to be easy-to-use and accessible to some representatives of the society; this means
that the traditional paper form of notification needs to be constantly improved. Furthermore,
despite the aforementioned measures, the analysis of reports shows that the issue still remains
unresolved on the system level, because of still happening violations.

Considering the abovementioned, in order to ensure legislatively regulated proper notification
of citizens regarding the Service’s decisions and to avoid potential cases of failure to properly
notify citizens about those decisions, it is necessary to:

1. reinforce supervision over compulsory enforcement authorities in terms of following the
requirements of the Law;

2. confirm the notification delivery via a phone call (in case of having contact details of
enforcement proceeding parties), after delivering compulsory enforcement authorities’
decisions to enforcement proceeding parties.

2. Ensuring parent-child visits within the framework of initiated enforcements proceedings.

Due to the lack of legislative and practical mechanisms for childcare in terms of court rulings,
parents do not have an opportunity to implement their childcare rights and obligations, which
negatively affects their children.

The analysis of current complaints forwarded to the Defender allows to outline cases, in which
parent-child visits have not been guaranteed within the context of initiated enforcement
proceedings, for various reasons. In some cases, the possibility of visits is hindered by the parent
the child is staying with; in other cases, visits fail to be arranged because of lack of actions from
the Service.

In particular, in one of the cases, despite the decision for the child to be staying with the father,
the kid in fact resides with the mother. Service officers from the relevant department have
performed 2-4-hour enforcement actions for 20 times, but the child has kept refusing to move to
the father’s place. The case analysis shows: what actually happened during those enforcement
actions was not fully reported in the statements. It was specifically revealed that, during the
enforcement actions, the compulsory enforcement officers, the representatives of trusteeship
and guardianship authorities, as well as the psychologist demonstrated a partial attitude: to a

126



certain extent, the child’s best interests were not taken into account; the child was subjected to
psychological violence from the psychologist and physical violence from the father.
Enforcement actions were also attempted on the premises of the child’s school, which later
resulted in the child missing school classes.

Another complaint forwarded to the Defender states that a detained individual has not been
able to visit his child for a long time, despite the court’s permission. It is necessary to note that
guarantees for parent-child visits have certain specifications in the case of one parent being in
detention: this results in occurrence of new problems in the process of ensuring parent-child
visits. According to the clarifications made by the RA Ministry of Justice, the detainee’s former
wife refused to bring the child to the visitation location at the penitentiary institution, in view
of the child’s best interests and emotional state. This implies that the detainee is deprived of the
opportunity to implement active actions related to parent-child visits; whereas the other party
refuses to take the child to penitentiary institutions, in view of the child’s best interests and
emotional state.

In connection with the issue of guaranteeing visits, certain difficulties occur when the claimant
and the opponent reside in different regions of the republic. In particular, parent-child visits fail
to take place due to the fact that the former wife has moved to a different region, after which
the enforcement proceeding was transferred to the relevant regional department of the Service.
Based on the Service’s explanations, the enforcement sheet mentions the dates for the applicant
to attend the Service’s relevant regional department for the parent-child visit; the citizen,
however, refuses to attend, with the excuse of being unemployed and not having sufficient
funds for regularly travelling from Yerevan to another region (Syunik).

In all the mentioned cases, a parent has in fact been deprived of the parent-child visit
opportunity, which has also resulted in violation of the child’s rights. Article 36 of the RA
Constitution establishes parents’ rights and obligations to take care of their children’s
upbringing, education, health, full and harmonious development. Also, based on Article 37 of
the Constitution, every child has the right to enjoy a regular personal relation and to maintain
an individual communication with the parents, with the exception of cases, in which it goes
against the child’s best interests, according to the court ruling. The principle of children’s best
interests stems from the UN Convention “On the Rights of the Child” and has been specified in
a number of legal acts, such as, for instance, the RA Family Code. Besides, the right to parent-
child regular relationship has also been established in laws: e.g. the RA Law “On the Rights of
the Child”. Hence, in cases of a court order about parent-child visits, the order shall be enforced
in view of the child’s bests interests.

Despite the aforementioned legislatively established rights, the reality is that the guarantees for
their implementation have not been sufficient or effective, since the analysis of the previously
described complaints shows that even court orders have not ensured the implementation of
these.

Considering the abovementioned, especially the necessity to implement parents’ rights to
childcare and to guarantee children's best interests, it is mandatory to define effective legislative
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and practical mechanisms aimed at ensuring parent-child visits within the framework of
Initiated enforcement proceedings.

3. The process of road fee charges

Throughout 2017, before the new RA Tax Code came into effect, road fee payment procedures
were regulated by the RA Law “On road fees”®. According to Article 2 of the Law, the road fee
is a compulsory, legally established, state-budget payable payment, aimed at fund formation for
organising and implementing construction, renovation and preservation works on common-use
automobile roads.

According to Article 5 of the Law, the road fee is paid when using motorways via transport
vehicles: the payment rates are specified by the same article. This norm’s general logic suggests
that if individuals do not use automobile roads via any transportation modes, then no fee shall
be charged. This implies that in order to be charged a road fee, individuals are supposed to have
used automobile roads: that is the requirement.

The grounds for being exempt from fees for using automobile roads via transport vehicles
registered in other countries are specified by Article 18 of the Law: these, however, do not
include cases of non-use of automobile roads due to factual non-exploitation of transport
vehicles.

There have been actual cases when transport vehicles would be imported to the Republic of
Armenia but would not be exploited due to a malfunction. Under such circumstances, the
individual still has an obligation to pay road fees covering the entire period of non-exploitation,
the requirement for charging the fee in such cases being the use of automobile roads via the
transport vehicle specified by the individual.

In regard to the aforementioned, according to the clarifications of the RA Government State
Revenue Committee (hereinafter, SRC), the issue of the law enforcement practice aimed at
exemption from road fees has been influenced by state-provided documents presented by
various individuals. In particular, documents (notices) provided by the “Road Police” service of
the RA Police and the RA Investigative Committee normally serve as confirmation for non-use
of automobile roads via transport vehicles.

On account of the voiced issue, according to the information received from the SRC, the SRC
registered 70 applications for exemption from road fee charges in 2017; a number of these
applications resulted in favourable administrative acts from the tax authority, since relevant
documents were produced by individuals in support of non-use of RA automobile roads.

Based on one of the reports forwarded to the Defender, an individual entered the Republic of
Armenia with a car registered in the Russian Federation back in 2016 but did not use it for an
extended period of time, due to a car malfunction. Considering the situation, the claimant

9% Hereinafter in this section, the Law
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applied to the SRC for exemption from road fee charges on the grounds of the vehicle being
registered abroad, but to no avail. The exemption refusal was explained within the context of
the RA Constitution, in view of the failure to produce a car malfunction certificate providing
sufficient arguments for road fee exemption.

The analysis of the report revealed that the claimant had applied to the SRC for initiating an
administrative proceeding and had produced relevant evidence for exemption from road fee
charges. The initiation of the administrative proceeding resulted in refusal due to an improper
administrative procedure. Later on, in response to the Defender’s written statement, the
administrative authority announced that the issue in question could be discussed again within
the framework of an administrative proceeding, if evidence were provided for the examination
and evaluation of the circumstances. Subsequently, based on the above-stated, the claimant
reapplied to the SRC with another request to initiate an administrative proceeding.

As a result of the administrative proceeding and the examination of the claimant’s second
application for exemption from road fee charges, the administrative authority exempted the
individual from road fees, on the basis of the evidence, which had already been attached to the
claimant’s first application. This suggests that the administrative authority had not carried out a
multifaceted, complete and objective administrative procedure in regard to the claimant’s first
application and had not ensured multifaceted, complete and objective discussion of the facts and
evidence.

In connection with the case, the Defender issued a decision “On Violation of Human Rights and
Freedoms”, by which a proposal was made to the SRC to exempt the claimant from the road fee
charges for the entire period of non-exploitation of the vehicle. It was also proposed to come up
with an initiation to make additions and amendments in the RA Law “On Road Fee Charges”, in
order to specify relevant privileges for exemption from road fee charges.

According to the SRC clarifications, the RA Administrative Court is currently dealing with the
citizen’s demand to recognise the illegitimacy of the SRC’s actions: so the administrative
authority will be able to address the issue of exemption from road fee charges only in case of the
final judicial act.

When referring to the issue of making additions and amendments in the RA Law “On Road Fee
Charges”, in order to specify relevant privileges for exemption from road fee charges, the SRC
revealed that the aforementioned law had been invalidated. Yet, it must be noted that the RA
Tax Code, which functions as a legislative act regulating situations related to exemption from
road fee charges, did not address the issue, voiced in the Defender’s statement, either.

Also, according to Article 186 of the RA Tax Code passenger transportation vehicles are not
subject to road taxation, only freight transportation vehicles are. Similarly, only freight
transportation vehicles are subject to road taxation privileges specified by Article 191 of the
same Code. In the light of such legislative regulations, the issue of passenger transportation
vehicles may be considered resolved. However, the question still prevails: whether or not the
individual is supposed to pay road taxes for the entire period of non-exploitation of the freight
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transportation vehicle, if the latter entered the territory of the Republic of Armenia, without
being registered in the RA, and remained unexploited for an extended period of time. The literal
interpretation of Article 188 of the RA Tax Code suggests that road taxes shall not be paid if the
individual does not use automobile roads via freight transportation vehicles. This means that the
use of automobile roads is an essential requirement for road taxation. Yet, non-exploitation of
freight transportation vehicles is not in the requirement list for exemption from road taxes.

Considering the above-stated, it is proposed to apply new legislatively regulated grounds for
exemption from road fees, based on the factual non-use of roads via transportation vehicles.

4. Other cases related to proper administration.
The overall analysis of complaints forwarded to the Defender has also revealed other cases of
improper administration.

For instance, in one of the cases, claim satisfaction took place: a freezing order was placed over
the individual’s funds, equal to the value of 5.000.000 AMD: after this, the claimant submitted a
new court-provided enforcement sheet from the court, invalidating the previous claim
satisfaction. As a result of this, the claimant managed to claim back 1.000.000 AMD, whereas the
remaining 4.000.000 AMD were not returned due to lack of administrative authorities’ actions.
The issue, of course, was eventually resolved: the Service returned the remaining 4 mln AMD to
the claimant. This shows that, in most cases, citizens’ violated rights are not restored due to
improper administration by the administrative authorities.

In another case, as the claimant states, in order to ensure implementation of an enforcement
sheet, the compulsory enforcement officer placed a freezing order over the property of an
individual who had the same name and surname as the debtor, but a different patronymic.
According to the information from the RA Ministry of Justice, the wrongly placed freezing
order was invalidated, while the compulsory enforcement officer, alongside the head of the
case-involved local department of the Service, were dismissed due to improper implementation
of their duties.

It must be noted that, according to the information received from the RA Ministry of Justice,
the RA Ministry of Justice and the RA Chief Enforcement Officer took the following measures
throughout 2017 in regard to illegitimate enforcement actions or failure to act: 33 Service
employees were subjected to misconduct liabilities, 19 employees received misconduct notices,
11 were fined for misconduct, and 3 were dismissed from the Service. These facts actually show
that there were registered cases of illegitimate enforcement actions during 2017.

Numerous complaints forwarded to the Defender in regard to non-enforcement of effective
court verdicts are another proof of administrative authorities’ improper administration.
According to Article 14 of the RA Civil Procedure Code, an effective judicial act is obligatory for
all the state authorities, local self-governance authorities, their executive officials, legal
representatives, citizens, and is subject to implementation all over the territory of the Republic
of Armenia.
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The European Court of Human Rights has also addressed the issue of enforcement of effective
judicial acts, stating that the right to a fair trial (specified by Article 6, Section 1, of the
European Convention [hereinafter, the Convention] “On Protection of Human Rights and
Fundamental Freedoms”) would become invalid if the state legislative system did not enforce
final and mandatory judicial decisions. Moreover, if Article 6 of the Convention left the
enforcement of judicial acts unprotected, this would probably result in a reality completely
incompatible with the basic principles of the rule of law, which the member parties agreed to
ensure when certifying the Convention®'. In another case-related ruling, the European Court of
Human Rights stated that enforcement of any judicial verdicts had to be viewed as an
inseparable part of the trial process, according to Article 6 of the Convention®.

The State has an obligation to organise its legislative system in such a mode that interaction is
ensured amidst state authorities in charge of judicial act enforcement, and the latter is
guaranteed within a reasonable deadline®.

Concurrently, the forwarded complaints demonstrate that, regardless of the current legislative
requirement, certain verdicts do not get actually enforced. For instance, in one of the complaints
forwarded to the Defender, a citizen reported that the State Revenue Committee adjacent to the
RA Government refused to enforce an effective judicial verdict, by not paying average wages for
the entire duration of the forced outage. Thanks to the Defender’s mediation, based on a written
statement from the RA SRC to the RA Ministry of Finances, the Ministry issued a 12,940,853
(twelve million nine hundred and forty thousand eight hundred and fifty-three) AMD worth
bill to the claimant’s name.

Article 50 of the RA Constitution specifies individuals’ right to proper administration, which
includes their rights to have their cases reviewed by administrative authorities within an
impartial, fair and reasonable deadline. Improper administration demonstrated by administrative
authorities may be manifested both through certain actions and through failure to act.
Complaints forwarded to the Defender speak of improper administration as a result of failure to
act. For example, in one of the cases, an individual applied to the local division of the State
Social Security Services of the Ministry of Labour and Social Affairs for guaranteed pension
payment; however, no decision was made regarding his application within the legislatively
specified deadline. According to the complaint in question, the applicant had not been
registered in the RA population state registry, and this reason resulted in the refusal of his
pension payment; yet, no such resolution was adopted within the deadline specified by the RA
Law “On State Pensions”. By submitting a relevant application to the pensionary committee and
without being notified about the refusal to be granted a pension within the legally specified
deadline, the claimant had legitimate expectations that he would be granted pension payment.

In connection with this case and in response to the Defender’s written statements, the Ministry
of Labour and Social Affairs clarified that the electronic version of the claimant’s pension

1 See the 19-03-1997 Hornsby v Greece case verdict, complaint # 18357/91, Point 40
92 See the 26-11-1996 Di pede v. Italy case verdict, complaint # 15797/89, Point 20
% See the 10-08-2007 Glushakova v. Russia case verdict, complaint # 23287/05, Point 17
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payment case lacked the refusal notification issued by the local division of the Social Security
Services, whereas the paper copy of that alleged decision was not preserved.

Hence, the absence of the pension refusal decision in the electronic version of the individual’s
case results in the presumption that no such decision was made - which in itself points to
improperly implemented administration.

On the basis of the analysis of the application, as well as Parts 1 and 4 of the Article 33 of the RA
Law “On State Pensions”, Point 12.3 of the Annex 1 of the RA Government Decree # 665-N of
05 May 2011 “On Ensuring Enforcement of the RA Law “On State Pensions™, and relevant
clauses of the RA Constitutional Court Decision # SDO-723 of 15 January 2008, the Defender
made a statement that the administrative authority had not fulfilled its obligations specified by
the RA Law “On State Pensions” namely - failure to make a decision within a legislatively
specified 10-working-day deadline after the submission of the application.

Throughout 2017 there were registered regular cases of compulsory enforcement officers
crossing the boundaries set by the enforcement sheet requirements during enforcement
proceedings. Moreover, no statistical records are kept by the RA Ministry of Justice, which
complicates the real picture reproduction of such incidents and their prevention.

For instance, numerous complaints were forwarded to the Defender during 2017 in regard to the
Service placing ungrounded freezing orders over individuals’ property and funds.

The analysis of the complaints forwarded to the Defender revealed that the Service’s compulsory
enforcement officers crossed the boundaries set by the enforcement sheet requirements during
enforcement proceedings, and a freezing order was placed over individual property and funds,
whereas the court order had specified a freezing order over property only. In fact, Article 4 of
the RA Law “On Compulsory Enforcement of Judicial Acts” (hereinafter, the Law) states that
the basis for compulsory enforcement is the legislation-based and legally issued enforcement
sheet, as well as the application meeting the requirements of Part 4 of the Article 88 of the RA
Law “On Fundamentals of Administration and Administrative Procedure”.

Consequently, thanks to the Defender’s mediation, the freezing order over the funds was
invalidated.

In 2017, a number of claims were received concerning the fact that the Service placed freezing
orders over funds that were not subject to confiscation. In connection with such confiscation
incidents, the RA Ministry of Justice clarified that the Service always outlines the bank account
numbers, the transferred funds of which are not subject to confiscation, when sending
electronic messages to the banks in regard to placing freezing orders over debtors’ funds. Yet,
the reality shows multiple cases, in which funds were transferred from transitional or personal
accounts, which the enforcement authority could not have had any information about.
Immediate action is taken upon receiving such claims, and freezing orders become partially or
completely invalidated.
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Alongside the Ministry’s actions taken to eliminate the latter, it must be noted that the issue still
carries systemic characteristics. This has been confirmed by over 776 citizens’ claims submitted
to the Service for invalidation of freezing orders placed over their wages, pensions, disability
payments or social support.

Currently, numerous complaints have been forwarded to the Defender, in relation to the
Service’s confiscation of funds from individuals’ military disability pensions, as if aimed at social
support and alimony obligations.

In particular, the analysis of one of the cases revealed that, as a result of an enforcement
proceeding initiated by the Service, the confiscation order interfered with the funds of the
claimant’s son’s military disability pension. Whereas, Point 8 of the Part 1 of the Article 60 of
the RA Law “On Compulsory Enforcement of Judicial Acts” states that no confiscation,
authorised with an enforcement sheet, can be performed over the funds paid to individuals with
disabilities. Thanks to the Defender’s mediation, the claimant provided the Service with
documents confirming the military disability, as a result of which the confiscation order placed
over the disability pension account number was invalidated.

In another case, according to a complaint, the Service placed a freezing order over alimony
funds paid to the claimant’s child. Based on Point 2 of the Part 1 of the Article 60 of the Law, no
confiscation, authorised with an enforcement sheet, can be performed over the funds paid
towards alimony obligations. With the support of the Defender, the confiscation order, placed
over the claimant’s bank account number, was invalidated.

Still existing issues include those of freezing orders over debtors’ full wages, within the
framework of an initiated enforcement proceeding, in cases where Article 58 of the Law
specifies that enforcement sheet procedures only allow to keep not more than 50% of debtors’
wages or equivalent funds, until the full repayment of the amount. In the aforementioned cases,
thanks to the Defender’s mediation, confiscation orders were placed only over the 50% of the
wages.

In the above-stated situations, individuals were deprived of their rights to property, due to the
improper actions of legislative authorities.

The analysis of complaints forwarded to the Defender clearly shows that in some cases the
Service places confiscation orders over individuals’ funds that are not subject to confiscation,
which is another result of improper administration.

Compulsory enforcement authorities frequently place confiscation orders over individuals’
disability pension accounts, justifying their actions with an excuse that they were not aware that
these accounts were used for the individuals’ pension payments. Also, it is worth noting that
debtors’ age can normally suggest that these people are pension-entitled and pension-receiving
individuals, which is why enforcement authorities are expected to clarify whether or not the
funds in those individuals’ bank accounts are pension related, in order to avoid placing wrong
confiscation orders over those accounts.
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According to Part 1 of the Article 37 of the RA Law “On Fundamentals of Administration and
Administrative Procedure”, administrative authorities have an obligation to ensure multifaceted,
full and objective examination of factual circumstances, by disclosing all circumstances
(including those related to the proceeding participants). By not disclosing the circumstances
related to the proceeding participants, the administrative authority thus demonstrates failure to
act as required.

Based on Part 1 of the Article 43 of the same Law, the burden of proof within the individual vs.
administrative authority interaction lies on:

a) the individual - in case of the existence of factual circumstances that are considered
favourable for the individual;

b) the administrative authority - in case of the existence of factual circumstances that are
considered unfavourable for the individual.

According to Part 3 of the same article, if - as specified by Point “b” of the Part 1 of the Article -
the administrative authority can only receive information (details) regarding investigated factual
circumstances exclusively from the individual in question, then the burden of proof is laid upon
the individual.

It must be noted that enforcement authorities can receive information about pension-payable
account numbers not only from individuals, but also by applying to relevant state authorities.
Hence, the aforementioned scenario is not the only incident, in which enforcement authorities
can receive required information exclusively from specific individuals (see Paragraph 1 of the
Report’s Section “Right to Property”).

There are also cases, in which individuals themselves inform enforcement authorities about
confiscation orders being placed over funds that are not subject to confiscation on the basis of
Article 60 of the RA Law “On Compulsory Enforcement of Judicial Acts™ the enforcement
authorities, however, ignore that information. Enforcement authorities demand specific
evidence from debtors in support of those facts.

Yet, it is worth mentioning that, according to Part 1 of the Article 10 of the RA Law “On
Fundamentals of Administration and Administrative Procedure”, in cases of major doubts
regarding provided facts and information, administrative authorities themselves have an
obligation to take measures at their own expense, in order to confirm the genuineness of those.

Thus, in all the cases where enforcement authorities have doubts regarding information
provided by individuals, they have an obligation to take necessary measures, in order to confirm
the genuineness of those. Otherwise, in view of the genuineness of information provided by
individuals, enforcement authorities have to invalidate confiscation orders placed over
individuals’ pension-payable accounts.

Considering the abovementioned, it is proposed to:
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1. ensure multifaceted, full and objective implementation of administrative proceedings
and, in every case, to ensure compensation for damages caused to individuals by
illegitimate administration;

2. take all the necessary actions - in case of compulsory enforcement authorities coming
across funds in RA commercial bank accounts belonging to enforcement proceeding
debtors - required for establishing the type of funds (wages, pension, social support, etc.),
without excluding the process of making personal phone calls to debtors for acquiring
the information.

Within the context of the proper administration issue, it is worth addressing concerns related to
preventing or stopping intrusions and establishing legitimacy of police actions in terms of that.
The thing is that the number of this issue-related complaints forwarded to the Defender is huge.
According to claimants, the main problem is that the police demands prevention of intrusion
even in the middle of a legal dispute, e.g. within the framework of a judicial procedure.

In the light of this, the regulations specified by the RA Government Decree # 797-N of 10 May
2007 “On Specifying Regulations and Requirements for Legal Owners of the Real Estate to
Authorise the Police in the Process of Preventing or Stopping Intrusions” seem to be
problematic.

For example, according to Point 7 of the Decree’s specified regulation, police officials have no
right to apply any means or demands in relation to either party, if it turns out that

(..))

3) the real estate legal owner’s demand is in fact a legally signed and currently effective
civil-law or family or other dispute between participating parties

(...)

Complaints forwarded to the Defender are mostly related to the framework of Point 7 of the
Government Decree. In particular, the following major issue was highlighted thanks to the
general examination of the complaints:

1. Actions for preventing or stopping intrusions were justified by the fact that, no “Jegally
signed and currently effective civil-law or family or other dispute between participating
parties” was in force, in the light of the Government Decree. This specifically refers to
the cases, in which active disputes do not stem from °‘currently effective civil-law or
other agreement”or in which the dispute parties are not “Jegally bound”.

2. Actions for preventing or stopping intrusions in some cases have been successful, despite
in-progress judicial proceedings. In this case, the justification has been as follows: in spite
of being a proceeding participant, the individual is not an agreement party; so a court-
applied measure, requested by another individual, in relation to others is invalid.
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The aforementioned implies that concerns related to those police actions are not just a law
enforcement matter, but also an issue of precise and specific regulations stemming from the
aforementioned governmental decree.

6. Failure to provide disclosure documents prepared in connection with traffic accidents

In the process of regulating insurance benefits, the damage caused by traffic accidents is
estimated by experts or, within expected certain limitations, via case-resolving and legislatively
effective judicial acts. If no such case or no such case-resolving judicial act has been initiated,
then estimation is still performed by experts.

In all cases, according to the RL-1-001 rules of the Car Insurance Bureau of Armenia (CMTPLI
general requirements), examination orders come with certain documents attached. For instance,
in cases of accident-related legislatively effective case-resolving judicial acts, or criminal
prosecution authorities’ refusal to initiate criminal proceedings, or discontinuing criminal
proceedings and stopping criminal prosecution, or orders to stop criminal proceedings, or
administrative proceeding conclusions (verdicts) by authorities in charge, - it is mandatory to
present copies (photocopies) of the documents supporting those conclusions (verdicts). Thus, the
Rules specify a strict requirement to provide insurance companies that represent accident-
involved individuals, with accident scene schemes, explanations and expert conclusions.

On account of this, verbal and written complaints have been received, stating that authorities in
charge of proceedings refuse to provide required documents; and this results in individuals’
inability to receive their insurance compensation.

For instance, in one of the cases, upon their decision to refuse initiation of criminal proceedings,
criminal prosecution authorities provided the copy of the decision, as requested by the party
concerned, but refused to provide any other required documentation. In another case, the party
concerned did not even receive the copy of the decision to refuse initiation of criminal
proceedings.

In connection with this issue, the RA General Prosecutor’s Office received at least 2 complaints
in 2017, concerning failure to guarantee individuals’ right to familiarise themselves with
materials prepared before the initiation of criminal proceedings, even in cases of refusal to
initiate criminal proceedings. However, complaints forwarded to the Defender’s office were
much more numerous.

Despite the fact that, according to the official statement of the Prosecutor’s Office, there are
regulations dealing with received complaints and guaranteeing individuals’ right to familiarise
themselves with materials prepared before the initiation of criminal proceedings, - the number
of complaints forwarded to the Defender demonstrates that in specific cases the issue still
remains unresolved.
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Therefore, it is proposed that authorities in charge of proceedings should take required
measures, in order to avoid creating artificial obstacles within the process of insurance
compensation.
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SECTION 6. ELECTORAL RIGHT

According to Article 21 of the Universal Declaration of Human Rights, every person has the
right to take part in the governance of his country, directly or through freely chosen
representatives. Article 25 of International Covenant on Civil and Political Rights defines that
every citizen has the right to vote and to be elected, as well as the right to take part in the
conduct of public affairs, directly or through freely chosen representatives, and to have access to
public service.

The international legal regulations do not impose any particular electoral system to states®*. On
the contrary, it is accepted that no united electoral system exists, which can be applicable to all
the states. Each state is to decide its electoral system that should be respected as a matter decided
on national level®”. The European Court of Human Rights in the decision of 13 March 2012 on
the case Saccomanno and Others v. Italy, upon defining the electoral system recognizes
considerably wide scope of a discretionary power of a state®.

Article 2 of the Constitution of the Republic of Armenia defines that the people shall exercise
their power through free elections, referenda, as well as through state and local self-government
bodies and officials provided for by the Constitution. Article 48 of RA Constitution foresees the
election right and the right to participate in a referendum.

Elections, as an immediate means of exercising democracy, play a key role in the life of each
democratic state and society. The will of the people expressed through the elections is very
important in the formation of a civil society and the state of law. Elections are considered the
expression of democraticity of the state and public life. The elections provide the people with
the opportunity to take an immediate part in the process of public administration. For this very
reason, it is of crucial importance to not only adopt legal regulations, which comply with
international standards, in the national legislation, but also to bring those regulations to life in a
steady manner.

During 2017 different electoral processes took place in the Republic of Armenia. During both
the voting days, and pre-election and post-election processes the Staff of the Human Rights
Defender worked in an emergency mode by following and responding to the cases of alleged
violations of human rights, of the occurrence of problems of realization of rights, of hindering
journalists’ professional activity. A cooperation was held with the Central Electoral Commission,
as well as with the law enforcement bodies, in particular with the RA Prosecutor General’s

Office.

With the invitation from the Prosecutor General’s Office the representative of the Defender
participated at the working meeting held in the framework of the Parliamentary elections. The
complaints and information addressed to the Defender and subject to being checked within the
scope of criminal proceedings were presented during the meeting.

% UN Committee on Human Rights, 1981-2014, Comment 25, Paragraph 21
9 Venice Commission, 2002, Guidelines, section 2.4
% See Saccomanno and Others v. Italy Decision of May 12, 1999, Appeal # 36719/97, Point 51
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Regardless of the facts that through the Constitutional Law “The RA Electoral Code” adopted in
2016 a range or problems connected with the preparation, organization, conduct and conclusion
stages of the national elections were addressed, the suggestions about the national elections
presented in the final reports of the OSCE/ODIHR holding observing mission, the
recommendations, as well as the legal approaches aimed at improving the electoral code that
were expressed in the decisions of the Constitutional Court of the Republic of Armenia were
adopted, it should well be stated that there still exist a range of problems in this sphere.

1. Parliamentary Elections

During the processes of preparation and implementation of the Parliamentary Elections of April
2, 2017 within the limits of the powers assigned to the Human Rights Defender by the Law, for
the purpose of providing the guarantees and effective protection of electoral rights a working
group was formed on February 27, 2017 according to the decision of the Human Rights
Defender. The working group was comprised of the representatives of the Staff of the Human
Rights Defender both from Yerevan and regional subdivisions.

The following were defined as the functions of the working group by the principle of
monitoring: study of mass media publications regarding the alleged violations of electoral rights;
ensuring proper discussion of verbal and written complaints and quick responce, if necessary, as
well as ensuring activities of citizens’ reception and legal advice. The working group was also
assigned to hold a separate study of the issues related to the rights protection of the observers
and representatives of mass media during the discussion of complaints and publications, as well
as to closely cooperate with the civil society organizations, mass media and local and
international organizations carrying out observation mission, involved in the electoral process.
Particularly, discussions were held with the special representative of the EU Delegation in
Armenia, the OSCE representatives and other partners.

The results of monitoring of the electoral processes implemented by the Human Rights
Defender’s Staff recorded worrisome information and cases of bribe distribution, abuse of
administrative resources. The study of the Defender’s Staff also recorded cases of pressure on
public servants including employees of public schools (we cover this in detail in our further
report of this chapter), as well as cases of intimidation of voters to vote for a participant of the
electoral process. Corresponding alarming calls were received by the hotline of the Human
Rights Defender’s Staff. Publications were also made regarding this matter in the mass media, by
the civil society and opposition figures participating in the electoral process.

These realities recorded during the electoral processes had a negative impact from the viewpoint
of public trust towards the electoral process, also they urged the voters’ concerns about the free
expression of their will.
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The Defender’s Staff studied around 1000 publications regarding the electoral bribes, of which
more than 100 publications were referred to the criminal prosecution authorities”.

Problems connected with the Parliamentary elections were recorded in the corresponding
report of the OSCE/ODIHR observation mission®. The report particularly reflected on the
voters’ reports of the cases of electoral bribes. According to the report, there were widespread
claims about the cases of bribe distribution in favor of some parties all over the country, and the
OSCE/ODIHR EOM received numerous trustworthy reports immediately from the voters. The
matter continued also on the elections day when the media reported and the EOM witnessed
before the voting how the voters in large groups visited the pre-election offices of the parties.
The report states that the connivance towards the institution of the election bribery contradicts
paragraph 33 of the OSCE Istanbul Document according to which “Participating States pledge to
strengthen their efforts to combat corruption and the conditions that foster it, and to promote a
positive framework for good government practices and public integrity”.

Moreover, according to the report some opposition parties informed OSCE/ODIHR EOM that
their supporters underwent pressures not to attend their meetings.

According to the report common avoidance from reporting about trading of votes continued.
There were only two reports about election bribes to the legal authorities from citizens. Many of
the OSCE/ODIHR speakers mentioned that there exists common avoidance within the society to
report the cases of electoral fraud for the reason of lack of trust towards the effectiveness of the
system of examining the complaints and incomplete independence of the judicial, electoral
administration systems and law enforcement bodies.

As the OSCE/ODIHR assessed, a range of abovementioned incidents and some incidents prior to
the elections have negatively influenced the formation of public confidence towards the
electoral processes. According to the statement, in total, the numerous reports of the electoral
bribes, the pressures and terrors on the voters negatively affected the campaign by further
decreasing the level of initially low public trust in the electoral process. This, together with
significant concerns regarding the provision of voting privacy on the day of the elections and
following it (see Post-election developments), arose doubts whether the voters were able to
express their will freely and without any fear of revenge as foreseen in paragraph 7.7 of OSCE
Copenhagen document of 1990.

Apart from what was mentioned above, the Defender’s Staff recorded cases of hindrance of
journalists’ professional activity. The journalists carry out irreplaceable public function
especially within such severely important occasion, as are the parliamentary elections, through
which the highest representative body of the country is formed. Therefore, the journalists’
professional activities must be fully protected to guarantee that the society receives complete
information about the electoral process, including frauds or other illegal actions.

“https://www.aysor.am/am/news/2017/04/13/%D4%B8%D5%B6%D5%BF%D6%80%D5%A 1%D5%AF%D5%A 1%D5%B7%D5%A 1%D5%BC
%D6%84-%D5%84%D4%BB%D5%8A/1244629

%8 https://www.osce.org/hy/odihr/elections/armenia/333491?download=true
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The state of being protected in its turn requires quick reaction to any hindrance of a journalist’s
professional activity from the law enforcement bodies. Still this is not enough. It is necessary to
ensure utilization of strict methods of criminal responsibility against any person hindering a
journalist’s professional activity, regardless of his/her status or any other condition. The
Defender’s researches come to testify that there is a just perception among the journalists that it is
because of the absence of the protection mechanism that there occurs the impression of impunity
which in its turn does not have any preventive effect from the point of preventing similar
violations in the future. All this is problematic especially when electoral processes are concerned
as far as a journalist’s protected professional activity is an essential component of the formation
of the public confidence in elections.

The system should favor the formation of such an atmosphere in the country so as the journalists
feel protected by the state from any intrusion into their professional activity.

Results of monitoring conducted in the framework of the electoral process by the working
group formed within the Defender’s Staff reveal that information was published in mass media
according to which regardless of the restrictions in the law®, employees of the public
educational institutions are involved in the preparations of the elections through listing of
students’ parents, propagating at workplace, threatening to fire from work and other means!®.

To this regard, the information published in mass media was summarized and immediately sent
to the RA Ministry of Education and Science. According to the Ministry sources on February 22,
2017 a circular note was sent to Yerevan Municipality, RA regional administrations and schools
subject to the RA Ministry of Education and Science to practically eliminate the implementation
of political activities or propaganda in the educational institutions, as well as to the
administration and pedagogical staff of the educational institutions to eliminate the pre-election
propagation and distribution of any kind of propagation material while carrying out their
professional activities.

Despite the mentioned fact, the information in press showed that the problems in this sphere
continued. In fact, on March 24, 2017 the Union of Informed Citizens non-governmental
organization released a publication named ARP abuses administrative resource at schools and
kindergartens (114 records)®'. On the same day, the RA Human Rights Defender made a public
statement and noted: “It is concerning that the research and records published by the civil
society organization relate to the public educational institutions and their principals. This fact is
of special importance in the scope of conditions when the Republic of Armenia undergoes
through a most important democratic process and the public confidence towards it is of
fundamental importance. This primarily means that all that information should be subject to a
thorough examination within the procedure foreseen by the Law in the shortest period possible.

9 According to Article 19 of the Electoral Code of the Republic of Armenia, the state and local self-governing authorities, as well as public and
community servants, the pedagogical staff of the educational institutions is prohibited to conduct election campaigns and disseminate any kind
of propaganda materal in the course of implementation of their profesional duties.

100 The mentioned information was published and is available through the following link:
http://www.aravot.am/2017/02/20/857401/,http://hayeli.am/article/990616,http://hraparak.am/?p=139408&l=am/:

100 https://sut.am/archives/803
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The very procedure must be transparent, and its result — public. Especially when the matter
refers to the schools and kindergartens all the assessments should be based on results”!%2.

On the occasion of the mentioned case, according to the information provided by the RA
Ministry of Education and Science, as regard to the mentioned material, the circular note of
March 27, 2017, based on the requirements foreseen in Part 5 of Article 19 of RA Electoral Code
and Part 8 of Article 4 of RA Law “On Public Education”, once again required the administrative
and pedagogical staff of the educational institutions to eliminate pre-electoral propagation and
distribution of any kind of propagation material while implementing their professional
activities. Besides, the Deputy Minister fulfilling the duties of the RA Minister of Education and
Science on March 27, 2017 met with those school principals whose names were mentioned in
the material published by The Union of Informed Citizens NGO. The Deputy Minister informed
that, as regard to the record related to the employees of the mentioned schools subordinate to
the RA Ministry of Education and Science, an administrative proceeding was launched in the
Central Electoral Commission that required them to give explanations to the Central Electoral
Commission of RA.

Meantime, according to the information provided by the RA Prosecutor General’s Office a
working group was formed which studied the phone call records of 114 schools and
kindergartens principals, published by The Union of Informed Citizens NGO. The study
revealed that it is the phone call record of the principal of # 37 high school in Gyumri that had
apparent characteristics of crime.

Also the information about the employers’ pressures towards the employees negatively impacted
in the formation of the public confidence in the elections. In fact, on April 14, 2017 a recording
was published in media in which one of the executives of “SAS” group called the company
employees for a pre-electoral meeting during which he was influencing the employees’ right of
voting through threatening to dismiss from work!®.

The Human Rights Defender, immediately responding to the mentioned case, expressed his
concern about the manifestations of enforcement and threatening existing in the recording that
are connected with the exercising of citizens’ electoral rights and pressure towards them. It was
noted through a public statement that a criminal procedure on this regard should also guarantee
the protection of people present in the recording. It was also noted that to eliminate any possible
violations in the process of that protection, the Human Rights Defender, within the scope of his
powers, would carry out corresponding means foreseen by the law to guarantee the
confidentiality of potential applicants on this matter.

With the General Prosecutor’s assignment, the published recording was sent to the Special
Investigation Service of RA to examine the facts mentioned in it'*. Based on this case a criminal

102 The statement regarding phone conversations with the principals of public schools and kindergartens,

http://pashtpan.am/media/tnorenner.html
103 http://www.alplus.am/1535829.html

104 hetp://yerkirmedia.am/low/sas-hgc/
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proceeding was launched in the Special Investigation Service based on the materials'® prepared
from the publication in “Chorrord Ishkhanutyun” (“Fourth Power”) newspaper; the process was
later canceled on the basis of lack of corpus delicti!®.

On April 2, the day of the RA Parliamentary Elections, the Human Rights Defender’s Staff
worked in a 24-hour mode and since early morning the representatives of the working groups
were working in the regions of Syunik, Gegharqunik, Lori and Shirark, as well as in Yerevan.
During the whole day they received citizens, provided consultations, were quick to respond.
The complaints, that the administration received, referred to the assembling in groups in polling
stations, malfunction of technical means, interruption of online broadcasting of the voting
process, the absence of facilities for people with disabilities to cast their votes, notes on the voter
lists, prohibition of the participation of the parliamentary candidate and the proxy in counting
of ballots, electoral bribes, as well as the place of voting.

There were complaints as well as a common concern received by the hotline of the Human
Rights Defender that reported 5 specific cases of the lack of facilities for people with disabilities
to cast their votes. It is worth mentioning in this regard that people with disabilities have the
right to participate in the public administration, including the right to elect and be elected just
as all the citizens'”. Therefore, as a result of the joint discussion between the Defender’s
administration and the Central Electoral Commission, the latter assigned all the district electoral
commissions to pay a special attention to the people with special disabilities who visited the
polling stations with no proper facilities. With all the specific cases, the citizens were informed
about the opportunity of support.

The attention of the Human Rights Defender’s administration was also focused on the
information regarding the possible hindering of the professional activity of journalists and
observers. During the whole day the Defender’s administration was in constant contact with the
representative of the EU Delegation and the members of the OSCE/ODIHR group of observers,
who were regularly updated about the above mentioned information.

Around 850 publications found in mass media and social networks regarding the alleged
violations of electoral rights were studied; the information about violations was not confirmed
in 325 of them, and 131 of them included apparent characteristics of crime that were sent to the
criminal prosecution authorities. Discussion procedures were initiated around 176 publications
regarding the regions of Shirak, Lori, Syunik and Gegharqunik. In particular, 60 published and
verbal complaints referring to Gegharqunik region, 13 to Shirak region, 53 to Syunik region and
50 to Lori region were studied. Corresponding work has been carried out with the electoral
commissions and the police authorities. As a result, 45 raised issues in Gegharqunik, 11 in
Shirak, 47 in Syunik and 21 in Lori were confirmed and addressed!®.

105

http://yerkirmedia.am/low/sas-zoxov-qreakan-gorc/

106 http://www.yerkir.am/news/view/136082.html
107 For details see the section "Rights of Persons with Disabilities" of this Communique.

108 The final report on the work done by the Staff of the Defender during the Elections held on April 2, http://pashtpan.am/media/ampopoich-
haghordum.html
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Thus, a member of the Citizen Observer Initiative presented information to the RA Human
Rights Defender’s Staff regarding the fact that a member of the same initiative was being
prohibited to get acquainted with the documents under the disposal of the commission in one of
the district electoral commissions. The law clearly states all the rights and responsibilities of the
observers during the elections. In fact, according to the Article 32 of the RA Electoral Code, the
observer, in a range of other rights also has the right to be acquainted with election related
documents under the disposal of the Central Electoral Commission, district electoral
commission. In its turn the very guarantee aims at providing the uninterrupted implementation
of the observer’s mission. Therefore, as a result of the support from the Defender’s
representatives, the observer was provided the opportunity to get acqainted with the
corresponding documents.

In another case, on April 2, 2017 the RA Parliamentary candidate called RA Human Rights
Defender’s Staff and informed that he had turned to the police officers on duty at the station to
eliminate the assembling around one of the district polling stations but they did not process his
verbal complaint. Whereas, Part 3 of Article 22 of the Electoral Code prohibits assembling in
groups on the territory — with up to 50 meter radius — adjacent to a polling station, as well as
clustering of vehicles on the territory adjacent to the entrance of a polling station on the
Election Day. Moreover, it is also foreseen that the enforcement of the provisions of this part of
the Article, as well as maintenance of the public order within that territory shall be ensured by
the police officers on duty at the polling station, irrespective of the requests of the election
commission. Meanwhile, according to one of the police officers, the assembling of groups were
conditioned by the fact that the two polling stations were located within the same building. The
problem was resolved with the involvement of the additional police forces.

With another case, one of the parliamentary candidates informed that he wanted to enter the
polling station to be present at the counting of ballots but the commission members did not
allow him. Whereas, Part 2 of Article 68 of the Electoral Code states that besides the persons
having the right to be present at the sitting of the electoral commission, the candidate shall also
have the right to be present at that sitting. This problem was positively resolved as a result of the
support from the representatives of the Human Rights Defender’s Staff. A complaint about
hindrance to enter the polling station was also received from a proxy whose entrance was
prohibited for the reason that another proxy from the same party was already present at the
polling station, whereas the law foresees no such limitations. After the complaint was received
the problem was positively resolved with the support from the representatives of the Defender’
Staff: thee proxy had the opportunity to be present at the polling station.

Records were received about violations during the Parliamentary elections also in the RA
Prosecutor General’s Office. According to information of the latter, the working group of the
Office examined 923 publications in mass media about electoral violations and topically similar
alarming calls received in the regional departments of the Police of RA, which were recorded
during the preparation and implementation phases of the Parliamentary Elections
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According to the clarification note from the RA Prosecutor's Office, as a result of the
investigation and examination of all the mentionned cases, with an accusatory conslusion of 13
persons 12 criminal cases were sent to the court, of which 10 have already been held with an
accusatory verdict, with 8 of them a person was sentenced to a certain period of imprisonment
and with the application of Article 70 of the RA Criminal Code, a certain probation period has
been appointed. An appellation complaint was filed by the supervising prosecutors against five
of the mentioned verdicts on the application of Article 70 of the RA Criminal Code, one of
which was rejected by the Court of Appeal, and for the other one the Court of Appeal made a
verdict of acquittal. Three appeals are still under investigation. In one case a fine was imposed
on one person, in one case one person was sentenced to two years of imprisonment, and the
proceedings on two criminal cases are still in process.

2. Yerevan City Council Elections

Yerevan City Council elections were held on May 14, 2017. This time also the Human Rights
Defender’s Staff followed the whole electoral process. Case studies were held based on the
information received from alarming calls and public sources, and corresponding measures were
taken according to the study results.

According to May 12 publication in “Haykakan Zhamanak” (“Armenian Times”) Daily, on May
11, there was an act of violence against journalist Anna Zakharyan. According to the published
information, electoral bribes and marked ballot papers were distributed to voters at the mayor
candidate's pre-electoral headquarter on the Kurghinyan street of Araratyan district, and when
making video footage on the spot, her professional legal activity was hindered: they took away
the phone and deleted its content. According to the information presented by the General
Prosecutor's Office, based on the report recived at the Malatia Division of the Yerevan City
Police Department, materials were prepared in the same division of the RA Police and necessary
urgent investigative, procedural actions were carried out. As a result of the materials prepared
by the prosecutor of Malatia-Sebastia administrative district prosecutor's office of Yerevan on
the cases of hindering the implementation of the professional activity of a mass media
representative and explicitly giving pre-election bribe, pursuant to Part 1 of the Article 149, and
Part 2 of the Article 154.2 of the RA Criminal Code a criminal case was initiated, the
preliminary investigation of which was assigned to the RA Special Investigation Service.

The candidate for the mayor of the "Yelq" Alliance N.Pashinyan also disseminated public
information on the distribution of bribe at the same pre-election headquarter as well as of
bodily injuring his proxy and breaking the phone. Having regarded the hindrance of the
journalist's professional activity or violence against a journalist as problematic, on the basis of
published information, the RA Human Rights Defender's Staff initiated a discussion procedure
of the matter on its own initiative. The same information was sent to the RA General
Prosecutor's Office to discuss and resolve the issue of initiating criminal proceedings. According
to the information from the General Prosecutor's Office, the RA Special Investigation Service
has been assigned to prepare materials in accordance with Articles 180-181 of the RA Criminal
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Procedure Code. Later, the criminal case based on these materials was dropped due to the lack of
corpus delicti'®.

The RA Human Rights Defender's Staff thoroughly studied the video recording of the incidents
held at the Republican Party mayor candidate's pre-electoral headquarter of Yerevan's Avan
administrative district, with the participation of National Assembly MP, Yerkir Tsirani party
candidate Zaruhi Postanjyan. Especially, the police officers' actions during the incident related
to attitude towards Zaruhi Postanjyan and the attempts to detain her were thoroughly studied.
All the materials related to the police officers' activities were summarized and sent to the Police
Department with the demand to initiate corresponding proceedings. At the same time,
according to the Police response, no information was received on disciplinary violations of the
police officers' actions, so the results of the service investigation were left unaddressed. A letter
was also sent to the Special Investigation Service and to the General Prosecutor's Office.
According to the information provided by the Investigation Service, a criminal case has been
initiated. According to the information provided by the General Prosecutor's Office, on
September 17, 2017 a decision was made to abolish the mentioned criminal proceedings and not
to implement a criminal prosecution due to the lack of corpus delicti.

In general, and in this case as well, when electoral procedures are concerned, the Human Rights
Defender’s Staff constantly announced that the Police must respect the human rights, be
tolerant during the contact with any citizen and particularly with a participant of political
process.

Alarming calls were also received on the voting day that were connected to organization and
implementation of the law-defined voting procedure. The citizens were provided with legal
consultations in all the cases.

At the same time, 113 publications of mass media regarding the alleged violations of the
electoral right were examined. The publications referred to the cases of assembling at the polling
stations and electoral headquarters, the malfunction of technical means, failure of the online
broadcast of the voting process, the notes on voter lists, the furnishing of the polling stations,
the distribution of bribes to voters, the confidentiality of voting, as well as to its organization
and conduct.

In this case too, Human Rights Defender’s Staff examined the information regarding the possible
hindrance of the professional activity of journalists and observers with special attention.

Particularly, all the information containing explicit features of crime through violence against
observer V.Gaspar, "www.azatutyun.am", "www.hraparak.am" media reporters T.Khachatryan,
S.Gabrielyan and S.Adamyan as well as through hindrance of the professional activity of
journalists and observers, were sent to the criminal prosecution authorities. According to the
information provided by the Prosecutor General's Office, all 14 publications of the press were
investigated by the working group of the RA Prosecutor General's Office and sent to the RA
Police, the regional divisions of the RA Investigative Committee and the RA Special

109https://www.azatutyun.am/a/28656322.html, https://www.azatutyun.am/a/28656438.html, https://factor.am/11295.html,
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Investigation Service for the preparation of materials in accordance with Articles 180-181 of the
RA Criminal Procedure Code on May 14, 20017.

3. Early elections of community leaders

On the day of elections of the local self-government bodies the central and regional departments
of the RA Human Rights Defender’s Staff studied the information about the alleged violations of
electoral rights, also working groups were sent to the regions.

Fifty-two publications regarding the elections that were published on mass media and social
networks were examined. There refered to the gathering of groups around the polling stations,
gathering of cars, confidentiality of the ballot, distribution of bribes to the voters, referral to the
citizens, furnishing of the polling stations, as well as organization and conduct of the elections.

Sixteen issues rasied out the recorded cases of electoral violations were confirmed and addressed
with an accelerated procedure through the combined work with the Central Electoral
Committee. There were some instances when gatherings of people and cars around the polling
centers were removed.

The Human Rights Defender’s administration separately examined also the information
regarding the possible hindering of the professional activity of journalists and observers. One
out of 2 verbal complaints received by the hotline referred to the request of journalistic
information, the other referred to the hindrance of the professional activitiy of a journalist.

To this regard, particularly, the information about the hindrance of the professional activity of
the filming group of “Aysor” news program of “Tsayg” TV!!® have been sent to criminal
prosecution authority for examination. The response from the Prosecutor General’s Office stated
that based on the case of hindrance of “Tsayg” TV representative’s professional activity at
polling station 30/08 in Marmarashen village of Shirak region, Prosecutor’s Office of RA Shirak
Province launched criminal proceedings on November 8, 2017 with the crime features defined
in Part 1 of Article 149 of RA Criminal Code; according to this the hindering person was found
guilty and was imposed punisment!!’.

As to any electoral process, it should be fundamentally set that information regarding any legal
breach should be responded as soon as possible. A proper examination should be initiated with
the acceleration principle in a way so as any person having violated the law be subject to strict
responsibility regardless the status of the very person, the place of the violation and else. It is
only with this principle that the work will have preventive impact and will also contribute to
the strengthening of the public confidence in an electoral process.

110 http://tsayg.am/gaxaqgakanutyun/21814-ss-gnc-bse-1-p.html

1 hitp://www.datalex.am/?app=AppCaseSearch&page=default&tab=criminal
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SECTION 7. FREEDOM OF EXPRESSION AND FREEDOM OF INFORMATION RIGHTS

1. Guarantees for journalists’ professional activities
The guarantee of freedom of expression and the safety of journalists’ activities in a democratic
society are of immense importance.

The Recommendation of the Committee of Ministers of the European Council #
CM/Rec(2016)4[1] of 13 April 2016 “On protection of journalism and safety of journalists and
other media actors” states that the favourable environment for freedom of speech needs to
comprise a number of key attributes, which, when combined together, will provide a background
for endorsing freedom of speech and information, as well as active public debates. The right to
information includes the right of access to information. The society has the right to receive
public-interest information and ideas that journalists have a hard time spreading. Collection of
information is an important preliminary phase in journalism and a component of freedom of
press that needs protection. The involvement of journalists and other media representatives in
public debates on public legitimate concerns must not be hindered, for instance, by overloading
the means of access to information or by discretionary restrictions: these may end up becoming
methods of indirect censorship.

According to Paragraph 30 of the Recommendation, establishing the principle of promoting
public debates, in terms of guaranteeing unrestricted activities of journalists and other media
representatives in a democratic society, the European Court of Human Rights has stated that the
freedom of speech of the latter should be widely protected. Such protection should include
guarantees functionally related to their activities: specifically, confidentiality of information
sources, safety of the news and information collection process, autonomy of editing and
presentation, and so on. This principle also implies that journalists’ operational and functional
freedoms related to the collection, processing and distribution of news and information are
necessary for ensuring the relevance and effectiveness of journalists’ freedom of speech.

According to Paragraph 2 of Section “Principles” of the Recommendation, the right to freedom
of speech and information, guaranteed by Article 10 of the Convention, is one of the key
foundations in a democratic society, one of the requirements of its progress and of the personal
growth of every individual. The freedom of speech is applicable not only in cases of acceptable,
safe or neutral information and ideas, but also in cases of information that offends, shocks or
troubles the State or a specific group in the society. Hence, the freedom of speech promotes a
reasonable public debate, which in its turn is a prerequisite for a democratic society founded on
pluralism and tolerance. Any interference with that right of journalists and other media
representatives may result in social consequences, since such a restriction will interfere with
other people’s rights of access to information and public debate.

According to Article 10, Section 2, of the Convention, the implementation of the right to
freedom of speech calls for obligations and liabilities. In terms of journalistic activities,

148



conscientious workstyle is amongst such obligations, being aimed at the provision of clear and
reliable information alongside following the principles of journalism ethics !'2.

Thus, the international law asserts that journalists and media representatives play an important
role in the process of public debates and decision making in a democratic society, by functioning
as public and social watchdogs and by creating general platforms for the exchange and
discussion of information and ideas.

It is worth noting that, in regard to the right to freedom of expression and the importance of
journalists’ activities, the Human Rights Defender has published the legal criteria for journalists’
right to enter correctional facilities, right to receive information containing personal details, as
well as the criteria for state authorities’ relevant obligations!!3.

In particular, the Human Rights Defender has set forth those general principles, which are to be
applied when discussing issues presented by state authorities within the context of journalistic
activities:

o The work of journalists and media representatives is of public significance. In a
democratic society, journalists play an important role in terms of promoting public
debates and the society’s right to seek and receive information.

e Journalists’ high responsibility and call to act conscientiously and according to the law
affect state officials’ obligation to do their job by presuming the legal, conscientious and
honest nature of journalists’ work.

o The society is the final addressee of any implemented state actions, so every member of
the society must have an opportunity to follow the implementation process of that
action, in order to be able to shape their own perspective and assessment.

e Such type of social supervision can be effective only if every state authority acts by
following the principles of sufficient transparency and accountability, according to the
matters in question.

e Any citizen’s report or complaint addressed to state authorities must receive a proper
feedback. Special attention is required when state authorities receive a report within the
framework of professional journalistic activities.

The Human Rights Defender states that journalistic activities, that are aimed at promoting the
society’s right to information and at ensuring state authorities’ accountability in relation to their
actions, thus become those of public significance.

In the meantime, it is utterly important to change social perceptions about the role of journalists
and the significance of their work. This is about public perceptions and expectations, as well as
state authorities’ principles of working with journalists.

12https://search.coe.int/cm/Pages/result details.aspx?Objectld=09000016806415d9# finl
113 http://pashtpan.am/images/Media Personal Data 30.03.2018.pdf, http://pashtpan.am/images/media access to prison 13.03.2018 1 1.pdf
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In other words, the final objective of journalists’ legal activities is to promote public debates and
resolution of current issues in the country, through the coverage of social-political events. It is
this common purpose that should be at the bottom of the state authority - journalists - civil
society interaction.

In this sense, the current objectives of journalistic activities to follow the principle and
professional approaches of “responsible journalism” are truly essential. These objectives are in
fact an important prerequisite for increasing public authorities’ accountability and commitment
in order to be guided by the presumption of journalists’ conscientiousness, thus ensuring
unrestricted journalistic activities.

The protection of the freedom of journalistic activities and therefore the freedom of expression
implies that there ought to be sufficient legislative and practical guarantees for safeguarding
information and for journalists’ personal safety.

Any form of restriction of journalistic activities is unacceptable and must undergo an adequate
legal assessment. Not only are such encroachments a threat to journalists’ rights, but also they
negatively affect the implementation of the society’s right to information.

In view of this, mass-media information published in 2017, in regard to obstruction of
professional journalistic activities of several media, raises some concerns.

The Human Rights Defender has launched discussion procedures for all the cases and has
outlined the prospect of looking into the circumstances of each case via criminal proceedings.

According to the information from the RA General Prosecutor’s Office, throughout 2017, 12
reports and mass-media publications were submitted in regard to cases of obstruction of
journalists’ legal professional activities: subsequently, 6 criminal investigations were launched
based on Article 164 of the RA Criminal Code (obstruction of journalists’ legal professional
activities) and 6 criminal investigations - based on Article 149 of the RA Criminal Code
(obstruction to the implementation of electoral rights, electoral commissions’ activities and
people’s electoral privileges). Out of the aforementioned criminal cases, one resulted in guilty
verdict, two resulted in the proceedings being discontinued in the absence of the corpus delicti,
another one - discontinued due to the inapplicability of factors specified in Article 35 of the RA
Criminal Procedure Code and the applicability of factors specified in Articles 72, 73, and 74; two
of the proceedings still continue. In five cases, initiation of the criminal proceedings was
refused.

3 criminal cases (concerning 4 individuals), based on the criminal factors specified in Article 149
of the RA Criminal Procedure Code, were forwarded to the Court with guilty verdict, out of
which 2 criminal proceedings regarding 3 individuals still continue, 1 case resulted in 1 person
being convicted (on the basis of the applicability of the factors specified in Article 149, Section
1, of the RA Criminal Procedure Code), and in 3 cases the proceedings were discontinued in the
absence of the corpus delicti.
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On account of the abovementioned, the Human Rights Defender states that interaction with
Journalists ought to be the principle guiding every state authority’s actions, since it also
guarantees the publicity and transparency of the public authority’s actions.

Besides, to put an end to cases of obstruction of journalistic activities, there must be guarantees
such as the State’s adequate assessment concerning specific cases and presumption of journalists’
conscientiousness and treatment of their activities as an important component of social
supervision in the same state system.

2. Daytime TV programmes that contain images of erotic nature and violence, as well as have a
possible negative impact on minors’ health, mental and physical development, and upbringing.
For years, the RA Human Rights Defender’s reports have voiced the issue of daytime TV
programmes that clearly contain horror and violence and negatively affect minors’ upbringing.
The problem is that such programmes have a negative impact on minors’ development, thus
violating children’s rights.

For instance, Article 17 of the UN Convention on the Rights of the Child asserts that the states
ought to guarantee the availability of resources and information aimed at children’s social,
spiritual, moral well-being, their physical and psychological healthy growth, as well as to ensure
the development of guidelines for protecting children from information and resources damaging
their well-being. In other words, the Convention-approved countries are supposed to take steps
in regard to children’s growth, by safeguarding them from information that can negatively affect
their psychological health.

The non-restricted possibility of the above-mentioned type of programmes being broadcasted on
daytime TV is the result of a legislative gap. According to Part 2 of the Article 22 of the RA Law
“On Television and Radio”, TV and radio programmes with erotic content, as well as films
containing horror and apparent violence, alongside programmes that can possibly have a
negative impact on minors’ health, mental and physical development and upbringing, may be
broadcasted from 24:00 till 6:00. The law says that the norms for such programmes are to be
legally specified. This means that the norms for the evaluation of scheduled programmes, and,
accordingly, the approval for daytime broadcast, are established by the law. These norms were
already specified by the Decision of the TV and Radio National Commission (The Commission)
of 15 February 20104, but they still need to be established by a relevant law.

It is necessary to outline that the RA Government approved the new draft law “On Television
and Radio” and of the scheduled legal regulations list for making necessary additions in the
adjacent legislation on 16 November 2017 and submitted all of these to the National Assembly.
Article 22 of the draft law states that the norms for TV and radio programmes with erotic
content, as well as films containing horror and apparent violence, alongside programmes that
can possibly have a negative impact on minors’ health, mental and physical development and

4http://www.arlis.am/DocumentView.aspx?DocID=56607
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upbringing, are to be specified by a decree from the Television and Radio Commission of the
Republic of Armenia'®.

Despite the mentioned draft law, such programmes were still aired on daytime television
throughout 2017.

Considering the importance of this issue, it is mandatory to urgently apply a legislative
regulation to the matter, and, until the enactment of the new RA Law “On Television and
Radio”, to make relevant amendments in the current law, either by defining the norms for TV
and radio programmes with erotic content, films containing horror and apparent violence,
alongside programmes that can possibly have a negative impact on minors’ health, mental and
physical development and upbringing; or by having the current law specify those norms via a
regulatory legal act enforced by a competent authority.

3. Airtime for Public Radio and TV broadcasts in ethnic minorities’ languages.

The issue of airtime limitations for Public Radio and TV broadcasts in ethnic minorities’
languages, as legislatively guaranteed, was not resolved in 2017: this was voiced in the Human
Rights Defender’s reports and statement. The problem is that Subpoint “d” of the Point 3 of the
Part 5 of the Article 26 of the RA Law “On Television and Radio” states that the Public
Television and Radio Company has an obligation to provide airtime for the broadcast of special
programmes and shows in the languages of ethnic minorities of the RA. However, according to
the article, the total television airtime must not exceed 2 hours per week, and the total radio
airtime must not exceed 1 hour per day. Thus, the legislation itself has put limitations in regard
to the airtime of TV and radio programmes broadcast in minorities’ languages. This is a problem
from the perspective of international standards and providing minorities with universal access to
media resources, and as such it unnecessarily restricts minorities’ access to national media.

According to the Recommendation of the EU Committee of Ministers No.(2007)3 “On the remit
of public service media in the information society” forwarded to the member states, the states
must ensure that all individuals, social groups, minorities and vulnerable groups are provided
with universal access to national media through various technological means!!®. Furthermore,
the 1995 RA-certified framework convention (the Convention) “On Protection of Ethnic
Minorities Rights” envisages that every ethnic minority representative’s right to expression
should include freedom of thought and freedom to receive and broadcast information and ideas
in a minority language. Moreover, according to the Convention, ethnic minority representatives
should not face discrimination, in terms of their access to media''’.

5https://www.e-gov.am/sessions/archive/2017/11/16/

6paragraph “V” of Recommendation of the EU Committee of Ministers # (2007)3 On the remit of public service media in the information
society, https://wcd.coe.int/ViewDoc.jsp?id=1089759
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It must be noted that the EU Committee of Ministers has addressed this legislative problem: it
has specifically been stated that the legal clause in question obstructs public TV and radio
broadcasts in ethnic minorities’ languages and that it is mandatory to guarantee the minimum
airtime in a minority language!'®. This implies elimination (based on the current legislation) of
the requirement not to exceed the total airtime provided for TV and radio programmes in
minorities’ languages.

It is necessary to outline that the RA Government approved the new draft law “On Television
and Radio” and of the scheduled legal regulations list for making necessary additions in the
adjacent legislation on 16 November 2017 and submitted all of these to the National Assembly.
The mentioned restriction is absent in the draft.

Hence, it is necessary
1. to enact the RA new law “On Television and Radio” as urgently as possible;
or

2. until its enactment, to make required amendments in Subpoint ‘d” of the Point 3
of the Part 5 of the Article 26 of the RA Law “On Television and Radio”, by
eliminating Public TV and radio airtime restrictions for broadcasts in ethnic
minorities’ languages (by setting the minimum airtime).

4. Freedom of information: legislation and law enforcement practice

In 2017, the draft RA Law “On Freedom of Information” was circulated and submitted to the
Human Rights Defender. Considering the special significance of the draft RA Law “On Freedom
of Information” in terms of ensuring transparent, publicised activities and public accountability,
the Human Rights Defender’s Staff was actively involved in the draft’s public discussions and
put forward suggestions for making necessary amendments in the draft. Several remarks and
suggestions were made. In particular, the draft law defined those that had the right to familiarise
themselves with the information they search for, or to receive the information by legally
applying and requesting it from information-guarding authorities: RA citizens, private
individuals legally residing in the RA, RA-registered legal entities, branches and representatives
of foreign legal entities registered in the RA (with the exception of 100% state-involved
organisations). However, it turned out that, according to this draft law, the right of access to
information referred only to private individuals legally present in the Republic of Armenia,
whereas there might be cases of individuals, illegally present in the Republic of Armenia, who
would need to receive information in regard to implementation of their right to freedom of
movement. Article 30 of the RA Law “On Foreigners” specifies cases, in which foreigners are
required to voluntarily leave the RA territory (for instance, if their entry visas or residence
status verification deadlines have expired). However, in case of failure to leave the country

118The 2012 European Council Resolution in regard to the framework convention “On Protection of the Rights of Ethnic Minorities”,
http://www.gov.am/u_files/file/kron/Resolution.pdf, http://www.gov.am/u_files/file/kron/Opinion.pdf
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voluntarily, foreigners could be detained and kept in detention for a period of up to 90 days
before further deportation, according to Article 38 of the aforementioned law. Thus, as a result
of the above-stated draft law regulations, such individuals would be deprived of the right of

access to information during that period, since they would have no legal grounds for staying in
the RA.

On the basis of the aforesaid, the Defender proposed to review the draft law regulation referring
only to private individuals who are legally present in the Republic of Armenia. As a result of
this, the current draft law states that every individual has the right to familiarise themself with
the information they search for, or to receive the information by legally applying and requesting
it from information-guarding authorities.

Apart from that, the draft law does not specify any regulations for implementation of disabled
individuals’ rights of access to information. (This issue has been thoroughly discussed in the
“Rights of persons with disabilities™ section of this communique.)

Throughout 2017, complaints were forwarded to the Defender’s office in regard to violations of
the right of access to information. Specifically, the analysis of the latter led to a conclusion that
there were incidents of state authorities’ past-the-deadline responses to citizens’ applications for
receiving information. Hence, violation of an individual’s right to receive adequate response
within a set deadline would take place.

In their complaints forwarded to the Defender, citizens also voiced the following problem:
access to information would often be declined on the grounds of the requested information
containing personal life details of individuals, the access to which had to be restricted according
to Point 2 of the Part 1 of the Article 8 of the RA Law “On Freedom of Information”. This means
that information holders are in fact not aware that, according to Point 2 of the Part 1 of the
Article 8 of the RA Law “On Freedom of Information”, if parts of requested information contain
details, the provision of which must be declined, then access is granted to the information in the
rest of the parts. Consequently, information holders must provide as much information as
permitted by Part 1 of the Article 8 of the Law (by masking the fragments containing details
specified by Point 1 of the Part 1 of the same article). One of the reasons why such incidents
occur is that information-holding authorities do not provide information due to not being
sufficiently aware of their legal obligations and due to lacking required knowledge and skills for
applying laws.

Violations of rights to freedom of information have also been frequently tackled by civil society
organisations actively working in this sector: these also voice the problem of state authorities’
failure to respond to citizens’ or organisations’ applications and the problem of state authorities’
law-violating forms of response.

Hence, considering the abovementioned, it is necessary to:

1. arrange supplementary training sessions for individuals responsible for equipping state
authorities’ teams with required information: this will result in all information-holding
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authorities’ sufficient knowledge concerning mechanisms for application of the RA Law
“On Freedom of Information”;

to envisage detailed mechanisms in the RA Law “On Freedom of Information” in regard
to the process of disabled individuals requesting and receiving information.
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SECTION 8. RIGHT TO A FAIR TRIAL AND PERSONAL LIBERTY

The exposure and resolution of problems related to guarantees for human rights and freedoms in
the sphere of criminal justice are efficient in case of close cooperation between the bodies
within the field. In this sense collaboration with the bodies within the judicial and law-
enforcement system — the Prosecutor’s Office, Investigative Committee, Special Investigative
Service, Police, National Security Service, as well as the Ministry of Justice and Judicial
Department — was on the whole effective during 2017. This refers to the implementation of
measures aimed both to restore people’s rights within definite complaints and to solve the
system problems voiced by the Human Rights Defender.

It is worth noting that the responsible state departments have provided all the information
requested by the Human Rights Defender. The RA Prosecutor General’s Office, for example, to
provide statistics and other necessary data concerning preliminary detentions reviewed all the
criminal cases in the reporting year. As a result, the obtained data made it possible for the
Defender’s staff to consider the practice of detention and development trends in a more
substantial way, to work out more precise proposals to improve the legislation and practice.

Thus, the present annual communique analyses the criminal justice issues from the perspective
of positive developments within the sphere and also reflects upon problems concerning the
legislation and law enforcement and comes up with options for their solution.

1. Guarantees and practical provision of rights of an individual when giving explanations

Under the 2015 amendments to Article 65 of the RA Constitution, no one shall be obliged to
testify about himself, his spouse, or his close relatives, if it can be reasonably presumed that it
may subsequently be used against him or them. The rights to exempt from the duty to testify
and not to witness against oneself constitute the cornerstone of the right to a fair trial
guaranteed by Article 6 of the European Convention on Human Rights.

While legally restricting an individual’s rights and freedoms, it becomes most urgent to exercise
constitutional principles consistently in the criminal justice sphere where the danger to violate
an individual’s rights is especially great.

In this sense, it is necessary to reflect upon the issue of providing relevant judicial guarantees
while giving explanations within criminal proceedings.

Thus, according to Article 180 of the RA Criminal Procedure Code, prior to initiation of
criminal prosecution the body conducting the proceedings may request additional documents,
explanations, other materials, as well as it may conduct examination of the locus criminis; given
sufficient grounds of committing a crime individuals may be detained or searched; samples may
be collected for further forensic analysis.

The cited norm presumes that, while making a decision on initiating criminal prosecution on
the grounds of a statement about the crime, the body conducting the proceedings may, among
others, request also explanations. In other words, the explanation requested in order to consider
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the reason for initiating a criminal case legal and the grounds sufficient might prove crucial and
become bases for initiating criminal proceedings. Quite often people, who gave explanations
during the process of preparing the materials, later appear in the status of the suspect or accused
within the initiated proceedings.

It is obvious that the explanations are taken beyond the initiated criminal proceedings and from
the individuals who do not have any procedural status so far, while the legislation on procedure
doesn’t provide any procedure concerning explanations. There is a lack of legislative leverages
that would obligate the body conducting the proceedings to inform the person of his/her rights
and responsibilities (specifically those of keeping silent and not giving any explanations), the
possible consequences of a certain action.

Thus, absence of relevant regulations may lead to disproportionate limitation of the rights of the
person who gave explanations as long as no guarantees are envisaged to inform an individual of
his minimum rights and to ensure their exercise.

It must be noted that, although under Part 2 of Article 104 of the RA Criminal Procedure Code
the explanation provided by a person during the period of preparation of materials is not
evidence as such, consideration of the complaints submitted to the Human Rights Defender
proves that there are cases when an explanation is recognized as a document of some other
character and is implemented as evidence, which is unacceptable. The same results have been
revealed after reviewing judicial practice. For instance, in one of its verdicts made in 2013, the
Court of First Instance fairly ruled this unacceptable evidence highlighting that: “... The Court
needs to note that with this practice the right of the accused not to testify or the right “to keep
silent”, guaranteed under the RA Constitution and Article 6 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, becomes abstract and unreal because
the explanation produced by an individual is used against him without any argumentation,
specifically the person hasn’t been given any clarifications concerning his right to abstain from
giving explanations and the opportunity to implement the explanation produced by him against
himself.”1%

Among the complaints submitted to the Human Rights Defender during 2017, in connection
with the issue, for example, there was a case where the lawyer informed that his client had
given an explanation without being notified about his rights, including the right not to furnish
evidence against himself, his/her spouse, and close relatives. Actually, he had given some
explanation against his son, which, the person claimed, had served as grounds for instituting
criminal prosecution.

At its 16 December 2016 session, the RA Prosecution Collegium addressed the issue of the
existing practice of recognizing the protocol of explanation as some other type of document and
stated that the protocol of explanation can be regarded as another type of document and among
other evidence can become a basis for a charge in case it was impossible to interrogate the

119 See, Verdict EAND/0092/01/12 of the Court of General Jurisdiction of Kentron and Nork-Marash Administrative District from May 15, 2013.
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person who provided the explanation for reasons that made it impossible for him to come to the
preliminary investigation body.

In fact, practice shows that such cases, when the explanation given by a person during the
period of preparing materials is recognized as another type of document and becomes basis for a
charge, are not excluded. We believe unless relevant regulations, explicit procedures and
appropriate legal guarantees are defined under the Criminal Procedure Code, such practice is
inadmissible as it will inevitably entail violation of fundamental human rights, namely the right to
defence.

It should be noted also that even when the explanations do not lay grounds for the charge and
judicial acts, they are of core significance for the proceedings as quite often it is the explanation
provided by a person that serves the basis for initiating criminal proceedings or even for
criminal prosecution. Actually, the explanation produced without being properly notified about
one’s basic rights and in the absence of a lawyer may later be used against that very person who
provided it. Besides, the availability of the person’s explanation among the materials of the
criminal case may itself inflict certain impact on the body conducting the proceedings, although,
formally, it cannot serve as evidence. Consequently, to eliminate any disproportionate
restriction of a person’s rights it is essential to set a legislative mechanism for acquiring
explanations from a person during the material preparation stage, which will ensure the exercise
of his rights secured by the Constitution and the Convention and will define relevant procedural
guarantees.

Meanwhile, the protocol of the explanation can be used in the criminal proceedings provided it
was produced keeping to appropriate criminal procedural safeguards. A similar decision was
made also by the European Court of Human Rights in the case Hovhannesyan v. Bulgaria'?. The
Court specified that, when the body conducting proceedings while taking explanations provided
actual conditions to exercise guarantees constituting an element of the right to a fair trial then
the evidence cannot lose its value in the sense of contents and its recognition as a form of
evidence cannot lead to any violation of the principle of a fair criminal proceeding.

Study of the RA Draft Criminal Procedure Code shows it doesn’t define the procedure of taking

explanations: this is first of all conditioned by the fact that unlike the current legislation the
Draft doesn’t comprise a separate stage of instituting a criminal case and from the moment of
receiving a report on a crime criminal proceedings are initiated. Thus the body conducting the
proceedings gets an opportunity to fully utilize the toolkit of criminal procedure, to conduct all
those mandatory investigation and procedural activities most of which can nowadays be
implemented solely if a criminal case has been initiated, while providing practical procedural
safeguards to secure personal rights.

Taking into consideration the above noted, the Human Rights Defender records that:

1. to find a fast solution to the issue, the Criminal Procedure Code needs to be amended in a way
that sets an explicit procedure for taking explanations that would ensure an individual to

120 See, Hovanesian v. Bulgaria case decision, # 31814/03 of 21 December 2010, Points 36-44.
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exercise his right guaranteed under the Constitution and the Convention to be duly informed
about his rights and responsibilities and about the potential negative effects of his explanation.

2. as a long-term solution, the legislative regulations should be harmonized with the new
conceptual approaches towards the procedural stages: the institute of taking explanations should
be eliminated in line with the stage of initial preparation of instituting a criminal case.

2. Legislative and practical defence safeguards against “factual criminal prosecution”

The process of investigation of and solution to criminal cases should proportionately protect
both private and public interests. The practice of this most important principle supposes that,
given a person’s procedural status within the framework of criminal proceedings, the person
must be provided with equivalent rights and safeguards. In fact, the more interference with the
person’s rights is supposed, the wider range of personal rights should be guaranteed. In the
context of the statement, the Human Rights Defender considers it essential to reflect upon the
so-called illegitimate practice of “factual criminal prosecution”.

The issue appeared in “Annual Report on the Activities of the RA Human Rights Defender, the
situation with the protection of human rights and freedoms of 2016” through the analysis of
constitutional, legal and international legislative approaches, as well as from the perspective of
comprehensive criminal procedural regulations!?!.

During 2017 the Human Rights Defender received several complaints claiming that, for
instance, a person was first interrogated as a witness were later involved in the same proceedings
as an accused.

In this connection Human Rights Defender reaffirms that no change of status of a person within
any definite criminal case proceedings can be problematic unless the body conducting
proceedings has provided the person with rights and appropriate procedural safeguards defined
under the Constitution while carrying out investigative and other procedural activities,
including questioning of the person. The situation is different when, for example, an individual
is called to testify and enjoys the procedural status of a witness with the relevant scope of rights
and responsibilities. However, the body conducting proceedings already has certain suspicions
concerning the person’s affiliation to the action prohibited by law. Problems arise when, in case
such “suspicions” are available, certain investigative and other procedural activities are taken
involving the person enjoying the procedural status of a witness, which aim to obtain sufficient
evidence to confirm that person committed a crime.

According to the legal judging of the European Court of Human Rights the terms “accused” and
“criminal charge” have an “autonomous” meaning, and should be interpreted not so much
formally as taking into consideration objective reality.

121 See more detailed in Annual Report “Annual Report on the Activities of the RA Human Rights Defender, the situation with the protection of
human rights and freedoms of 2016”, pp. 122-125.
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In this context, charge supposes not only the official notification of an allegation that the suspect
has committed a criminal offence, but also any measure that substantially affects his status!?.

In fact, it is of principal importance to define the starting moment for the assessment of “a
criminal charge” because it predetermines the moment of origin of the right secured by Article 6
of the European Convention on Human Rights as of “criminal charge”.

Unlike the safeguards of the Constitution of 2005 which provided that “everyone shall have the
right to a counsel of his or her own choosing from the moment of arrest, selection of a measure
of restraint, or bringing a charge”, Article 67 of the 2015 Constitution with amendments lays
down that “everyone accused of a crime” shall have the right to defend against the charge and
sets its elements (including the right to defend himself or herself personally or be defended
through an advocate chosen thereby). By repeating the safeguards of Part 3 of Article 6 of the
European Convention, this Constitutional provision, actually, sets out from the idea that the
status of “a person charged with a crime” is autonomous.

Meanwhile, the current RA Criminal Procedural Code does not provide any legal mechanisms
to give a non-formal definition of “a criminal charge”. The thing is that as per the legislative
definitions of a suspect and accused laid down in Articles 62 and 64 of the RA Criminal
Procedural Code, a person assumes certain procedural status and, consequently, begins enjoying
the right to defend himself by any means not prohibited by law in cases when the criminal
prosecution agency implements procedural enforcement measures or brings a charges before a
person. In other words, the status of a person — be it a suspect or accused — becomes dependent
upon the official charge brought before him or upon the implementation of enforcement
measures presupposing obvious restriction of rights for the person.

In this connection, back in his 2016 Annual Report, the Human Rights Defender had made the
conclusion that conceptual amendments are envisaged in the draft of the RA Criminal
Procedure Code aimed to find legislative regulation!?.

In line with this, it is necessary to mention the initiative of making legislative amendments that
suppose modifications in the Criminal Procedure Code of the Republic of Armenia!?, which
define the mechanisms for guaranteeing a person's rights since the moment of detaining him.
Firstly, the rights of “the person taken in custody” have been set out thus regulating the
legislative gap in the precedence law concerning the RA Court of Cassation!”. Besides, the draft
of the Criminal Procedure Code has given legal basis to adopt the approach regarding the rights
acquired by a person ipso factum. Namely, the legislative amendments set before the protocol of
arrest the right of a person taken to custody to be notified about his rights, including his right to

122 See, judgement on Eckle v. Germany, 15 July, 1982.

123 Tn particular, Article 110 of the new draft of the RA Criminal Procedure Code prescribes that at the time of receiving the order on his
detention, and if it was not produced within the time limit prescribed by this law, then six hours after the moment of his detention, a detained
person shall assume all the reasonable and valid rights and responsibilities prescribed for an accused as of under this code. Prior to assuming the
reasonable and wvalid rights of an accused, a detainee has minimum rights, including the right to remain silent
http://www.parliament.am/draft docs5/K-084lr 19102016.pdf.

124 Tt should be noted that a range of considerations regarding the mentioned draft have been presented by the Human Rights Defender,
including some from the perspective of completeness of procedural mechanisms securing a person’s constitutional right to personal liberty.

125 See, Court of Cassation, judgment, case on G. Mikayelyan, 2009.
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keep silent. Under the same provision, independent of the circumstances of handing out the
protocol of arrest to the person, four hours after the factual detention the person gains rights
and responsibilities related to a suspect.

These legislative amendments are certainly a positive step for a person deprived of liberty since
the initial stage of such a restriction from the perspective of setting rights. Meanwhile, the
effective legal mechanisms against “factual criminal prosecution” should foresee also some
legislative opportunity to neutralize its consequences.

In respect to this, it is interesting that at the August 4, 2017 meeting of the RA Prosecutor
Collegium a decision was taken to take all measures envisaged by law while administering
procedural activities, to eliminate any delay in granting a person the status of a suspect and
accused, provided bases envisaged by the RA Criminal Procedure Code are available, and
interrogation of those people as witnesses. While discussing at the session the practical issues
related to arrest as a measure of prevention it was recommended also to eliminate situations
when, after long procedural activities involving the person actually suspected of having
committed the crime as a witness, a motion for his arrest is submitted to the court.

Judging by the information collected by the RA Investigative Committee, during 2017 it has
registered four cases of illegitimate actions of “factual criminal prosecution” by the body
conducting the proceedings. Disciplinary sanctions “warning” and “reprimand” were applied as a
preventive measure for those investigators.

Despite the mentioned measures, the illegitimate practice of “factual criminal prosecution”, as
far as any procedural activity involving a person thus prosecuted is interference with that
person's rights, should enshrine not only accountability of the official but also certain
procedural consequences, i.e. inadmissibility of testimony gained within “factual criminal
prosecution”. In this regard, we believe the issue of admissibility of evidence obtained within
“factual criminal prosecution” should also become a matter of discussion every time the question
of such prosecution is addressed. The draft of the RA Criminal Procedure Code has directly and
legally enshrined this approach in Section 3 of Article 97, which says that the evidence is
deemed gained with significant violation of law, if it, inter alia, was acquired from a person
enjoying the status of the accused, in regard of whom actually criminal prosecution was
conducted without duly notifying him about it.

The legislation on criminal procedure currently in force does not comprise any direct provision
concerning inadmissibility of evidence gained in result of “factual criminal prosecution”.
Instead, according to the abovementioned legislative amendments the materials, which were in
particular acquired under significant violation of principles of investigative or other procedural
activities, i.e. violating basic rights and freedoms of the participants involved in the criminal
procedure or principles of criminal procedure, cannot be implemented as evidence.

Taking into consideration the above said, the Human Rights Defender reaffirms his standpoint
regarding the idea that, no matter whether a person has acquired the status of a suspect or
accused, he is eligible to exercise all the rights entitled for a person under criminal prosecution
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in case when the activities (decisions) of the body conducting the proceedings bear the grounds
to presume within reasonable limits that there is suspicion that the person has committed the
crime.

Moreover, prevention of the practice of “factual criminal prosecution” should be held not only
within the framework of departmental control, but the issue of neutralizing its negative impact
within any definite criminal proceedings should become a matter of discussion as well.

3. lllegitimate practice of taking away the suspect s or accused person's passport while applying a
written obligation not to leave a place and restricting the person's right to free movement

The problematic practice of disproportionate restriction of a person's right to free movement
through implementation of the border management electronic information system (BMEI)
within criminal case proceedings is still being applied.

The problem is that in case “a written obligation not to leave the place” is implemented as a
prevention measure regarding the suspect or accused person within a criminal case proceedings
a person's right to leave the Republic is being limited at the border checkpoint, which, however,
is still in place when the prevention measure itself is lifted already. Unfortunately, the person
learns about this only when he actually faces this obstacle, i.e. when he wants to leave the
country.

In the cases examined by the Human Rights Defender during 2017 there were occasions when,
even though a person had already suffered the punishment judged by the court (irrespective of
the type of punishment — fine, imprisonment) the restriction on his right to leave the Republic
via the BMEI system applied during the preliminary investigation stage had not been lifted yet.

For example, a person informed the Defender that the fine ascribed by the verdict had been
fully paid and the receipt had been produced to the court, while the restriction on his right to
leave the country had not been revoked.

On another instance, the lawyer had raised the issue and informed that his client was refused a
visa at the Passport and Visa Department of the Police arguing that his exit from the territory of
the RA was blocked. The lawyer noted also that the criminal prosecution regarding his
defendant had been discarded one year before.

Taking note of the fact that complaints are regular and the problem is of systemic character, the
Human Rights Defender carried out a comprehensive study of constitutional bases and
international legal principles safeguarding a person's right to free movement, legislative
experience of foreign countries, definite and predictable essence of intra-state legislative
regulations of the sphere. As a result, the Defender has presented the issue from the perspective
of legislation and law enforcement and has exercised his function to apply to the RA
Constitutional Court. As a result, by its CCD — 1360 decision the RA Constitutional Court stated
circumstances preconditioning legitimacy of the law enforcement practice noting that “provided
such regulations and restrictions of a person's right to free movement through such mechanisms
exist, the practice should be implemented solely on condition that the duly authorized body is
obligated to install the information about the decision to lift the prevention measure in the same
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system and obstacles to a person's right to free movement are eradicated” and noting that the
legislation lacks any direct requirement for the body conducting the proceedings in this
connection.

Moreover, when examining the contents of the complaints submitted to the Human Rights
Defender!?, the Constitutional Court has drawn the conclusion that the lack in the RA
Government decision under consideration'” of direct delegation of the obligation to send the
information on lifting the preventive measure to the BMEI system questions the effectiveness of
the procedure because no definite competent body is obligated with the duty to do so.

Taking into account the above said, the Human Rights Defender records that law enforcement
practice conducted based on the obligation to inform about applying preventive measures
should be paralleled with the adverse obligation, i.e. the duty to provide information about
lifting the preventive measure.

In connection with the issue under consideration, the RA Prosecutor's Office has notified that,
in order to eliminate any further occurrence of similar breaches and to prevent them, back on
October 3, 2016 the RA Prosecutor General's Deputies submitted recommendations, each in
their field of control, to the subdivisions of the RA Prosecutor's Office:

1. to set control, that in case “a written obligation not to leave a place” regarding a suspect
or accused person is removed as a prevention measure the body having made the
decision, through the relevant subdivision of the Police adjacent to the Republic of
Armenia Government (the General Department of Criminal Intelligence of Police
adjacent to the Republic of Armenia Government), notifies in written form the Border
Management Electronic Information system about removing the ban on the suspect's or
accused person's right to free movement;

2. in case the ban was removed from the defendant during the court trial stage by the court
and after the judicial act has lawfully come into force, in order to lift the obstacle to the
person's free movement the relevant subdivision of the RA Police is to provide written
information about the person to the BMEI system.

Taking note of the fact that the RA Prosecutor’s Office has institutionalised such obligation for
cases both in the preliminary investigation stage and court trial stage, still, the continuity of
complaints with similar contents submitted to the Human Rights Defender witnesses that the
law enforcement practice is not harmonized. Provided the restrictions on a person's right to free
movement are eliminated, the need arises for normative legitimate regulations at the legislative
level in the mechanisms of installing the information in the BMEI system.

Another issue in securing the suspect's or accused person's rights within the scope of
implementing “a written obligation not to leave a place” as a prevention measure is the
framework of legitimacy of taking away the person's passport, which was also considered within

126 The complaints were described to the Constitutional Court as a whole body, without personal details.
127 See, RA Government decision # 884-N “On establishment of electronic border management electronic information system, its exploitation
and setting the list of the system users”, 22 June, 2006.
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the motion to the Constitutional Court. Particularly, having compared the RA Criminal
Procedure Code and Part 4 of Article 8 of the RA Law “On the Passport of RA Citizen”'?® the
Human Rights Defender has come to the conclusion that any action, including taking away the
passport of a person bearing any procedural status, of the body conducting criminal proceedings
or any proceeding aimed to fulfil tasks of any separate stage shall have legitimate basis within
the Criminal Procedure Code.

Moreover, the regulation under the article under consideration of the RA Law “On the Passport
of RA Citizen”, according to which the passport of the suspect or accused person is instantly
returned after the instituted criminal proceedings have ceased, comes to prove once again that
the current mechanism of taking away a person's passport envisaged by law does not comply
with the regulations of criminal proceedings regarding a written obligation not to leave a place.

The thing is that under Article 6 of the Criminal Procedure Code termination of the criminal
prosecution constitutes the decision of the body conducting criminal proceeding to terminate
the charge or to eliminate the charge.

Part 2 of Article 151 of the Code defines that the preventive measure shall be annulled when
there is no necessity for its execution. These procedural regulations lay grounds to assume that
the selected preventive measure can be annulled also while conducting criminal prosecution.
Actually, it is possible that under Part 4 of Article 8 of the RA Law “On the Passport of RA
Citizen” a person's passport shall not be returned even when the prevention measure of a
written obligation not to leave a place has been annulled.

Having considered the issue of constitutionality of taking away a person's passport when
implementing “a written obligation not to leave a place” as a preventive measure regarding a
suspect or accused person, the Constitutional Court has voiced a definite position stating that in
all cases when the body conducting criminal proceedings, without implementing a preventive
measure (a written obligation not to leave a place) takes away the passport of the suspect or
accused person, then there is also a lack of any reasonable suspicion concerning display of
misbehaviour or hindering fulfilment of the verdict by the suspect or accused person.
Consequently, there is no need to restrict the rights and liberties of a suspect or accused person
via taking away his passport in order to prevent or expose crimes, or to protect the rights and
liberties of others including the injured in the criminal case.

In result, the Constitutional Court stated that the passport could be taken away from a suspect or
accused person exclusively in case a preventive measure is implemented. Moreover, at the
moment the preventive measure has been terminated, the person's passport shall be returned
instantly.

Reaffirming the Human Rights Defender's stance the Constitutional Court has noted, that “the
practice of keeping a person's passport by the competent body after the termination of the

128 Part 4 of the Article 8 of the RA Law “On the Passport of the RA Citizen” states: “The inquiry or investigation body takes the passport of the
suspect or accused person temporarily. (...) The passport of the suspect or accused person is kept at the officials conducting the proceedings and
is returned promptly after the criminal prosecution is stopped.”
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preventive measure “a written obligation not to leave a place”, which is currently in use, violates a
person's right to free movement guaranteed by the RA Constitution”.

Besides, the practice of taking away the passport of a suspect or accused person during the
criminal case proceedings is viewed from the perspective of proportionality of interference with
a person’s right to inviolability of his or her private life.

However, it should be noted that after the Defender's application was examined at the
Constitutional Court the legislation regulating issuance of a substituting document when taking
away the passport were amended. Paragraph 3 of Point 19 of RA Government Decree # 821-N of
25 December 1998 “On Approval of Regulations of Passport System in the Republic of Armenia
and Description of Passport of the Citizen of the Republic of Armenia” was rendered revokedby
the RA Government decision # 4-n of 12 January 2017.

Prior to the amendments, the revoked provision ruled that suspects and accused persons not
under detention are provided by the preliminary investigative or investigative bodies with an
identification document instead of passport without permission to leave the Republic of
Armenia, whose form shall be developed and approved by the Police of the Republic of Armenia
adjacent to the Government of the Republic of Armenia.

The Human Rights Defender discussed the provision on providing a person with a temporary
identification document when taking away his passport from the perspective of insufficiency of
the legislative mechanisms securing its implementation.

Thus, the Head of the RA Police Order # 2-N of 13 February 2012 approved the forms of
references confirming the fact of taking away a Republic of Armenia's citizen's passport and
identification card by state and local self-government bodies of the Republic of Armenia, which,
although contain information about the fact of taking away the person's passport, grounds for
that, time, data about the official taking the passport, cannot be applied as a temporary
identification document because it does not comprise sufficient data identifying the person (for
example, lack of photograph). Besides, the provisions of Part 1 of Article 8 of the RA Law “On
the Passport of RA Citizen” and of Part 1 of Article 7 of the RA Law “On Identification Cards”
regarding recognizing a passport or identification card invalid served as the basis for adopting
that decision. Consequently, the area regulated by the order is also restricted to these cases, thus
the issue under consideration is beyond its scope.

The regulations set by the RA Government Decree # 1660-N of 27 December 2012 and by the
RA Government Decree # 821 of 25 December 1998 on “laying down the order and form of
issuing a temporary identification document at a citizen's wish when passport is lost or is to be
exchanged” concern solely the cases when the citizen applies to get such a document when his
passport is lost or is to be exchanged.

However, the amendments resulted, actually, in a situation when the provision regarding
issuing an identification document instead of the passport to the suspect or accused person was
simply removed without laying down any replacing mechanisms. Even though the provision
under consideration has been removed, the constitutional Court stated in the closing part that
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Paragraph 3 of Point 19 of the Decision (in edition of the RA Government Decree # 823-N of 31
July 2008) ‘complies with the RA Constitution within such constitutional-legitimate content
according to which preliminary investigative and investigative bodies should provide an
Identification document to those not detained suspects and accused persons for whom a written
obligation not to leave a place is implemented as a prevention measure’.

In fact, the nonexistence of legislative regulations for issuing an identification document to a
suspect or accused person in cases under consideration, as long as there are no bases for
constitutional perception and interpretation, might give rise to problems from the perspective of
fulfilling the legitimate positions stated by the Constitutional Court. Hence, the problem should
be resolved by overcoming the legislative gap — through setting relevant procedures.

Consequently, taking into account the significance of providing a person with the right to free
movement within a criminal proceeding, anxious about the coninuity of the problems
demonstrated, the Human Rights Defender states, that it is crucial:

1. to secure receipt by the BMEI system of information about termination of restrictions the
moment the prevention measure “a written obligation not to leave a place” was lifted;

2. to set normative legitimate regulations at legislative level for mechanisms of installing
information in the BMEI system about termination of restrictions on a person's right to
free movement and to illicitly lay down definite duties of the competent body;

3. to eliminate the practice of taking away and keeping the passport of a suspect or accused
person during a criminal proceeding;

4. to lay down a legislative requirement to issue an identification document when taking
away a suspect's or accused person's passport while applying the written obligation not to
leave a place as a preventive measure and procedures safeguarding it.

4. The non-legitimate practice of taking away passports within the scope of a criminal proceeding
from a witness and injured, as well as persons not involved in the proceeding and restricting them
from leaving the country

The practice of taking away a person's passport and interfering with the right to free movement
via the BMEI system has displayed itself as non-legitimate also from the perspective that such
limitations were implemented in regard to people who were witnesses or injured involved in a
criminal proceeding, without any procedural status, while under the RA Criminal Procedure
Code there were no legitimate bases for such actions.

During 2017, the flow of complaints filed to the Human Rights Defender concerning this issue
was continuous. Thus, for instance, a person recognized the injured in a criminal case in his
complaint filed to the Defender informed that he wanted to leave for another country but at
Zvartnots airport he was informed that his right to leave the RA was restricted. According to the
RA Police explanation, this incident was a misunderstanding and the applied ban had been
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lifted. In another case, the lawyer informed that his clients had been invited and interrogated as
witnesses. However, a ban to cross the RA state border was implemented towards them.

In this connection, such non-legitimate displays of the law enforcement practice have been
registered also by the RA Prosecutor General's Office. According to the data provided, among
the pre-trial criminal proceedings under the control of the Prosecutor's Office or examination of
complaints received, 3 cases were registered during 2017, where the right to leave the Republic
was restricted through the BMEI system for persons acting as witnesses or injured or not
involved in the proceeding and measures were taken.

Although the cases got positive resolution in result of the Defender's interference and the
restrictions were terminated, there is certain worry that the issue is systemic and remains not
settled yet.

In this respect, the Human Rights Defender reaffirms his conclusion regarding the idea that the
vicious practice of restricting through implementation of the BMEI system the right of a person,
who acts as a witness or injured, to free movement without any lawful basis is continuous and
inadmissible.

The practice of applying such restrictions towards a person acting as a witness or injured in a
criminal case, even if this lawfully aims to provide fulfilment of responsibilities of a participant
in the proceedings, can be legal and grounded only if the procedure has bases envisaged by the
criminal procedure legislation.

In connection with the issue, the RA Constitutional Court in its decision CCD-1360 of April 4,
2017 stated that no legal act in the Republic of Armenia envisages a requirement to take away
passport from or to input information about the person in the BMEI system on a witness or
injured. The Constitutional Court also noted that “the information provided by the Human
Rights Defender regarding that kind of practice in the Republic of Armenia concerns actions of
competent bodies not envisaged by law, which is to be assessed relevantly in the form of
punishment provided by law”. The Constitutional Court estimates that such a law enforcement
practice is impossible in the context of the constitutional principle of a legal state and guarantees
for a person's right to free movement.

Based on the abovementioned, the Human Rights Defender notes that:

1. the right to free movement of a person acting as a witness or injured or bearing no
procedural status within a criminal proceeding can be restricted in no case: there are no
legislative bases for taking away the person's passport or ban him from leaving the
country through the BMEI system;

2. any such violation of a person's right to free movement shall instigate the responsibility
of the relevant responsible official as stipulated by law.
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5. The practice of not considering the statements of physical persons about crimes and discretion
of the body receiving the report

Part 2 of Article 3 of the amended Constitution of 2015 sets that the respect for and protection
of the basic rights and freedoms of the human being and the citizen shall be the duty of the
public authorities.

The duty of the state to protect human rights and freedoms from crimes supposes institution of
procedure stipulated by the Criminal Procedure Code for each individual criminal act.

In this context, it is essential to reflect upon the problems regarding practical safeguard of
procedures stipulated by law for consideration of statements about crimes. Namely, after having
examined law enforcement practice within the complaints filed to the Human Rights Defender
(which continued also in 2017) the following problems regarding consideration of reports about
crimes can be highlighted:

e denial to accept reports pertaining crimes and to set them to motion;

The thing is that the Human Rights Defender's Staff has received oral complaints that law
enforcement bodies refuse to accept a statement pertaining a crime and record it. In such cases,
justifications of similar content are produced saying that the supposed crime cannot be
investigated by that body or, for example, that it is beyond the jurisdiction of this or that
territorial subdivision of that body.

In one of the complaints, for instance, the lawyer informed that he filed a statement about a
crime to the RA Police but received no decision stipulated by law. The lawyer also added that he
filed a written application to the RA Police to get a written explanation of the reasons why he
had not received any copy of the decision made, however, he received no answer to the
mentioned application. In reference to the issue, the RA Police confirmed the fact of
infringement of duties by the police officers and the latter suffered disciplinary sanctions.
Besides, the statement filed by the lawyer was examined in compliance with the RA Criminal
Prosecution Code.

e discussion of reports pertaining a crime within the “examination” procedure, its
finalization with a written conclusion and responding the person with a written
statement without making any of the decisions stipulated under the Criminal
Prosecution Code;

In 2017 several complaints and notifications concerning examination of reports pertaining a
crime were received stating that not in all cases of examining the reports by Police officials a
decision stipulated by Article 181 of the RA Criminal Prosecution Code was made, which
brought to violation of citizens' rights and legitimate interests.

In one case the investigation body even replied the person in writing that the content of the
latter's report was the same as one examined prior to that. Meanwhile, in result of the inspection
by the prosecutor's office held at the motion of the Defender the opposite was revealed.
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The problem with examination of reports about crimes has been registered also by competent
bodies.

Hence, according to the data provided by the RA Prosecutor General's Office in line with the
steps aimed to resolve the issue, 15 cases were registered when reports pertaining a crime were
not examined and decisions were not made in compliance with the regulations stipulated by the
Criminal Procedure Code. In 11 cases recorded in result of examination of complaints filed to
the Prosecutor's Office, recommendation was made to prepare materials and make one of the
decisions stipulated by Articles 180-181 of the RA Criminal Procedure Code.

According to the information provided by the RA Police, 11 cases of investigation were
conducted regarding denial by Police officers to accept reports pertaining a crime and to set
them to motion in compliance with law, results of which left no consequences, and 14 line-of-
duty investigations were conducted which resulted in 19 police officers suffering disciplinary
sanctions (9 people got reprimands, 7 — severe reprimand, and 3 people's ranks were lowered by
one degree). The explanation said that in all cases of line-of-duty investigations the Police had
accepted the reports to restore individuals' rights. Meanwhile, examination of the provided
information shows that 11 line-of-duty investigations out of 14 were initiated based on people's
complaints and at the motion of the Prosecutor's Office.

Despite implementing in individual cases of restoration of rights of a person filing in a statement
and accountability of infringing officials, the complaints submitted to the Defender prove that
unlawful cases involving denial to accept a report pertaining a crime or to view it as a
notification, finalizing the examination procedure with no conclusion, not replying the person
filing in the report or not replying in writing, still persist.

In regard to legislative regulations of setting a report pertaining a crime to motion, adoption of
the RA Government Decree # 1495-N of 23 November 2017 “On stipulating the order of
accepting, recording and registering applications and reports pertaining crimes, administrative
offences, other incidents and setting them in motion by the Police of the Republic of Armenia
adjacent to the Government of the Republic of Armenia” is worth being emphasised'?. Namely,
according to Point 5 of the Decree, reports, irrespective of the place and time of the crime being
committed or of the incident occurring, as well as of integrity of the information they contain,
are to be accepted at territorial subdivisions of the Police and to be recorded at Police bodies
with a duty desk.

Point 62 of the Decree defines that examination of reports pertaining a crime is held as is
provided by Article 180 of the Criminal Procedure Code of the Republic of Armenia and result
in making one of the decisions provided in Article 181 of the same Code.

The government Decree supposes also to provide citizens with coupon-notifications comprising
clarification of their rights to promote people's awareness.

129 The decision came into force on January 1, 2018.
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Adoption of the abovementioned Government Decree is a rather positive step in the sense that
it defined the legal bases for non-procedural issues of accepting, recording, registering and
examining offences!.

At the same time, it should be noted that the requirement to conduct investigation keeping to
the requirements of the Criminal Procedure Code stipulated by the Government Decree refers
to the report pertaining a crime.

Meanwhile, the main issue of concern raised in the complaints filed to the Human Rights
Defender is that the statements submitted by individuals were not viewed as reports pertaining a
crime.

In connection with the above said, according to Article 3 of the Government Decree on defining
the terms, reports pertaining a crime are actually the reasons to institute a criminal case
provided by Articles 177-179 of the Criminal Procedure Code of the Republic of Armenia.

Thus, Article 176 of the RA Criminal Procedure Code defines that “The reasons to initiate a
criminal prosecution are:

1) statements about crimes sent to the investigation body, investigator, prosecutor by
physical persons and legal entities;

2) mass media reports about crimes;

3) the discovery of information about crime, material traces of crime and consequences of
crime by the investigation body, the investigator, the prosecutor, the court and the judge
in their line of duty.”

Articles 177-179 mostly regulate technical requirements (requisites) of the abovementioned
reasons for initiating a criminal prosecution.

This means that there are no legislative requirements regarding the content of a report
pertaining a crime.

Those content requirements are defined in precedent decisions of the RA Court of Cassation. In
particular:

e only a report pertaining a crime can serve as a reason to initiate a criminal prosecution;

e the reason is a condition in which case the law authorizes competent bodies and officials
to enter into legal relations, take actions whose integrity comprises the activities of the
initial stage of Criminal proceedings;

o the requirement to comprise information about a crime in no case means that a person
should bring in his report such factual data that would suffice to render features of a
crime to be seemingly confirmed;

130 The thing is that prior to this decision being made by the Government, the requirements set by the joint Order # 12/354 of the RA Prosecutor
General and Minister of Internal Affairs served as legal basis. However, the government registration of the Order as a normative act was not
ensured under the RA Law on Legal Acts.
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e the information incorporated into the report may be sufficient for the legislative
regulations (Articles 180-181 of the RA Criminal Procedure Code) to be implemented
aimed to examine, to check it as long as there is reasonable probability that the check
may reveal, but not will definitely reveal sufficient reason for the initiation of
prosecution;

e any report consistent with this criterion generates the obligation of the body conducting
proceedings to make one of the decisions as required in Article 181 of the RA Criminal
Procedure Code.!!

Taking into account the above said, the Human Rights Defender states that examination of
reports and initiation of proceedings of resolutions are conditioned not by the results of
assessment of reliability and credibility of the submitted information about a crime, by checking
their relevance, i.e. by the conclusion that the filed report comprises evidence that can in any way
relate to an action prohibited by the criminal code.

In this connection, we believe the discretion of the body accepting the report in the sense of
initiating proceedings based on it should be restricted to solely checking the possible connection
with a pertained crime without making any assessment regarding its truthfulness and
argumentation.

It is remarkable that the draft of the new Criminal Procedure Code has also adopted the
approach to regulate by law the information comprised in reports pertaining a crime. According
to part 2 of Article 173 of the draft, the information is rendered about a delinquent criminal
offensive if it confirms an action or inaction that can reasonably be given a preliminary
legitimate assessment to be consistent with any of the criminal actons envisaged by the Criminal
Procedure Code of the Republic of Armenia.

We hold that legal evaluations of the RA Court of Cassation and the requirements of the
criminal procedure law currently in action provide sufficient definiteness in the sense of
checking reports pertaining a crime and implementing criminal procedures. Still, stipulation of
the notion “a report pertaining a crime” at legislative level reflecting the elements and features
defined by the law of precedence of the Court of Cassation can contribute to eliminating the
displayed problems from law-enforcement practice.

Taking note of the abovementioned, it is necessary:

1. to define the notion of ‘a report pertaining a crime” in the RA Criminal Procedure Code
clarifying at the legislative level the requirements for the content of the report in the
sense of regarding it a reason for instituting a criminal proceeding;

2. while reviewing report of citizens pertaining a crime practically safeguard the
requirements of the RA Criminal Procedure Code, taking into account the legal
comments of the Court of Cassation. The provisions of the Criminal Procedure Code

131 See the analysis the criminal regulations administering the acceptance and discussion of of reports pertaining a crime, as well as of the
precedence law of the RA Court of Cassation also in the Annual Report of 2016, pp. 137-140.
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must unconditionally be applied since the very first stage of accepting reports pertaining
a crime.

6. lllegitimacy of considering notarizing an accused person's consent as a precondition to
exemption from criminal liability as a result of expiry of the statute of limitation

After examined complaints filed to the Human Rights Defender back in 2016, the Defender
stated some illegitimate practice when the body conducting the proceedings demanded from the

accused a notarized consent in order to terminate criminal case proceedings. The demand was

put forward for the reason that the accused has to express that standpoint personally, which can
be confirmed solely through notarizing unless the accused attends the body conducting

proceedings in person.

Related to the issue in 2017 the Human Rights Defender made a decision “On violations of
human rights and freedoms”, providing the following arguments and conclusions:

considering notarizing an accused person's consent as a precondition to exemption from
criminal liability as a result of expiry of the statute of limitation the terms within the
framework of a criminal case proceedings and defining the obligation of the body
conducting the proceedings the standpoint of an accused are meant to safeguard the
accused person's right to a fair trial and maintenance of the presumption of innocence;

the same logic of protecting human rights is set forth also in the position expressed by
the Court of Cassation regarding the criminal litigation provision “if the accused person
objects to that”. Specifically, when terminating a criminal case proceeding, the body
conducting the proceedings is supposed to have the obligation to make sure that the
consent was produced by the very person in regards to whom a decision is going to be
made to terminate the proceedings, and that consent was produced voluntarily, grasping
all legal consequences. Meanwhile, the legislative requirement does not precondition any
explicit means to secure its lawfulness;

in this sense it is admissible that coming in person to the body conducting the
proceedings and formulating the consent in writing can be perceived as due record of
expression of his will. In the same way, for example, the consent provided by a person
under investigation, in the sense of verifying identity, can be notarized;

nevertheless, the legitimacy of clarifying a person's standpoint and making a decision in
accordance therewith to terminate the criminal proceeding can be provided for also
through other circumstances deriving from the case, when, say, a person conducts his
defence indirectly — through being represented by a lawyer and through expressing his
standpoint that way;

in such cases the actions of the lawyer, as the representative of his defendant's rights and
legitimate interests and, thus, as a subject of litigation contained by the client's
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standpoint, should be viewed as indirect protection of his rights and legal interests by a
person, including the issue of producing consent on the matter under consideration;

e in practice, not only is it possible that a person's notarized consent being mandatory
cannot act as a safeguard for a person's rights in matters of making a decision to exempt
from criminal liability as a result of expiry of the statute of limitation, it may also grow
into a requirement giving rise to additional obstacles impeding termination of criminal
prosecution of the person provided there are reasons stipulated by law.

As a positive development it should be noted that, in answer to the decision “On violations of
human rights and freedoms” of the Defender, the RA Prosecutor's Office informed that a
decision had been made regarding exemption from criminal prosecution of a person on the basis
of (expired prescription) Point 6 of the Part 1 of the Article 35 of the RA Criminal Procedure
Code.

According to the information provided by the RA Prosecutor General's Office, two complaints
were filed during 2017 in connection with not viewing by the body conducting proceedings an
accused person's consent, certified by the accused, presented by the lawyer involved in the
criminal case as a reason for terminating the criminal proceeding and lifting criminal
prosecution for the accused in consistency with the criminal procedure law.

The RA Prosecutor's Office also stated its position regarding the issue that an accused person's
consent, certified by the accused, presented by the defence attorney impleaded in the criminal
case is viewed as a reason for terminating the criminal proceeding and lifting criminal
prosecution for the accused in consistency with the Criminal Procedure Code, because it is the
lawyer who bears the unfavorable consequences stipulated by law for producing a fraud
document.

Statement of such an official position by the RA Prosecutor's Office, as the body exercising its
constitutional function of oversight over the lawfulness of pre-trial criminal proceedings is a
progressive step in eliminating the problem in practice.

Despite that, the Human Rights Defender was filed complaints also in 2017. For example, in one
of the cases an accused person under investigation residing abroad submitted a notarized
consent to lift the investigation against him and to terminate the criminal proceeding as a result
of expiry of the statute of limitation.

The European Court of Human Rights has also referred to the imminence of the institute of not
suffering criminal prosecution as a result of expiry of the statute of limitation noting, in
particular, that laches can be defined as the right of a person not to be prosecuted or convicted
some period of time after committing a crime. Implementation of expiry of the statute of
limitation as an institute characteristic of the legal systems of member states pursues certain
goals: it has to secure legitimate certainty and finalism and prevent potential violations of
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human rights in cases when judges have to make decisions based on evidence unreliable because
of protracted time.!*?

Meanwhile, consideration of a petition by the body conducting the proceeding was postponed
until essential circumstances were clarified based on an inquiry on providing legal assistance to
foreign law-enforcement bodies (the circumstances of the power of attorney being duly
notarized and issues concerning a person's having a criminal record). As a result, the criminal
prosecution was not terminated for more than a year despite the grounds by law.

In fact, although the body conducting the proceeding had not demanded a notarized consent of
the accused person, that document was produced at the initiative of the defendant party, which
served as reason for conducting actions to check its credibility.

In other words, the body conducting proceeding no longer puts the burden of obligations not
envisaged by law on a person but initiates measures to check credibility of the consent
submitted, thus protracting the time of criminal prosecution. Another problem then arises that
the final end of the actions applied by the body conducting criminal proceedings is to confirm
credibility of grounds of exemption from criminal liability as a result of expiry of the statute of
limitation which, irrespective of the results of such a check (in the sense of formalities of the
document) are already available since the moment the written consent was submitted to the
body conducting the proceedings.

Although the “checking measures” as such may not lead to any violation of a person's rights,
their durability directly touches upon the interests of the person under criminal investigation,
may disproportionally restrict his rights and end up in their violation.

Taking into account the abovementioned, it is necessary to:
1. give a solution to the issue by excluding it from the law-enforcement practice;

2. terminate criminal prosecution for a person as a result of expiry of the statute of
Iimitation in all cases when a person's written consent is in place. Actions of the body
conducting the proceedings to check its credibility should be fulfilled within such scope
and period of time that would be justified from the perspective of certifying legal and
factual reasons stipulated by law.

7. lllegitimacy of preliminary detention resulting from a failure to serve the subpoena duly within
a criminal case proceedings

Persons impleaded in litigation according to the criminal procedure law are obliged to appear
before the body conducting the proceedings when summoned. Nevertheless, that cannot be
secured even despite the person being conscientious, if the person is not duly notified.

132 See, Coeme and others v. Belgium case decision of October 18, 2000, complaints ## 32492/96, 32547/96, etc., Point 146. Stubbings and Others
v. the United Kingdom case decision of October 20, 1996, complaint # 22083/93, Point 51.
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In result of examining complaints filed to the Human Rights Defender, the following problems
have been identified:

e preliminary detention of a person for not appearing before the investigation without any
good reason, in case when the subpoena hadn't been handed to him in the designated
time period;

e inconsistency of the form and contents of the subpoena with the requirements of the
law.

Namely, in 2017 also the Human Rights Defender was filed several oral and written complaints
stating that without being served a subpoena a person had been preliminarily detained by the
body conducting the proceedings as a party in criminal proceedings failed to appear for
investigation without any substantiated reason.

The complaints also concerned persons being summoned to interrogation without due
notification about the case, about their capacity, as well as about their rights and responsibilities
conditioned by their capacity. Persons whose complaints were oral wanted to know if that way
of summoning to an interrogation was legitimate and if they were to appear before the body
conducting the proceedings in such cases. In some cases the subpoena handed to a person did
not comprise in what capacity they were summoned to an interrogation.

According to Article 205 of the RA Criminal Procedure Code defining the order of summoning
to an interrogation:

“1. the witness, the injured person, the suspect, the accused are summoned to the investigator by
a notice. The notice indicates who is summoned, to whom, in what procedural capacity, where
and when (the day and hour of appearance) the summoned person shall come, as well as
consequences of not coming without any good reason.

()

3. The summoned person must appear before the investigator in the designated time period or
must inform in advance about the reasons for not coming. In case of not coming without
substantiated reasons, the summoned person can be detained, according to Article 153 of this
Code, while other coercive measures as stipulated by the present law can be implemented
against a suspect or accused person (...)”

Part 1 of Article 153 sets that in case of failure to appear for investigation the suspect, the
accused, the defendant, the convict, the witness and the injured shall be forcibly brought to the
body conducting the proceedings in order to fulfil certain procedural action stipulated by law,
which can be accompanied with temporary restriction of a person's rights and liberties.

Analysis of criminal procedural regulations regarding due notification of parties to a criminal
litigation case and their preliminary detention in connection with this, makes it possible to
come to the conclusion that:
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e the requirement to summon somebody with a subpoena to the body conducting
proceedings, as well as the requirements concerning the contents of the subpoena, the
circle of persons to whom a subpoena may be handed are defined only within the
summoning to interrogation part;

e implementation of the term “subpoena” and the legislative requirements for its contents
envisage it to be in written form only, while the practice of oral notification of a person
prejudices the requirements of criminal procedural law;

e no procedural regulation exists for handing in the designated time period a subpoena
summoning a person to the body conducting the proceedings, for checking if the
subpoena was received and, consequently, finding out the reasons for not coming;

e the requirement to summon somebody with a subpoena to the body conducting
proceedings, as well as the requirements concerning the contents of the subpoena, the
circle of persons to whom a subpoena may be handed are defined only within the
summoning to interrogation part;

e meanwhile, detention, as a coercive procedural measure accompanied with restrictions of
a persons rights and liberties, can aim to secure the detainee's involvement in other
procedural actions as well;

e the requirement for a substantiated order of the inquiry body supposes that such a
decision can be made solely in case the person was duly notified and fails to inform about
substantiated reasons impeding his appearance in the designated time period;

¢ the requirement for adequacy of summoning a person to the body of inquiry should be
predetermined not only by the fact of handing the subpoena over to the person, but also
by keeping to the requirements regarding its form and contents, as well as by handing
the notice within a reasonable time period so that the person has an opportunity to
inform about his capacity or incapacity to appear.

As a result, the Human Rights Defender has stated that, in order to secure legitimacy of
appropriate notification to a person and detention of the latter, the relations within the
framework of a criminal case proceedings must be explicitly defined in the RA Criminal
Procedure Code.!®

In connection with this, it should be noted that, to define legislative regulations of the
abovementioned issue, draft RA law “On amendments and supplements to the Criminal
Procedure Code of the Republic of Armenia” was initiated in 2017. The resolutions incorporated
in the Draft intend to regulate relations regarding notification of persons impleaded in litigation
within criminal proceedings; in particular, it specifies the forms of notification about a
procedural action or a court session, the contents of the subpoena and the order of handing it
over. And the resolutions proposed in the Draft are actually admissible. Meanwhile, the Human

133 See, Human Rights Defender's Annual Report of 2016, pp. 146-149.
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Rights Defender has drawn some key considerations regarding the Draft under discussion,
which are as follows:

e from the perspective that the subpoena needs to be specific for the person to appear
before the inquiry body, we believe, it should also comprise certain information about
the instituted criminal proceedings;

e legislative demand to send the list of procedural rights and responsibilities of the person
notified who is to appear in a specific capacity in a definite criminal proceeding for the
first time should be defined;

e in cases provided for under the law, the fact of notifying a person later than the
designated time period cannot exclude exercise of his procedural rights by the person,
including the scope of the procedural activities, as well as exercise of his right to inform
the inquiry body about good reasons for not appearing;

e objective criteria of appropriateness of the subpoena should be specified, i.e. those actions
(facts) with conduct (availability) of which a subpoena is rendered appropriate.

Taking into account the abovementioned, the Human Rights Defender states that:

1. the Criminal Procedure Code should specify the procedures of notifying a person on
appearing before the inquiry body, in line with regulations of the time and forms of
notification, the contents of the subpoena and a person's rights and guarantees in this
regard;

2. cases when a person is detained without being duly summoned to appear before the
inquiry body should be practically eliminated;

3. special courses aimed to resolve the noted problems for representatives of relevant
inquiry bodies should be organized.

8. Safeguards and practical protection of the rights of persons deprived of liberty

Systemic problems related to safeguarding the right of personal freedom were reflected upon in
the Annual Report on the Activity of Human Rights Defender in 2016, as well as within the
special public report on the July 2016 events.!3

Namely, taking into account international legal approaches to and constitutional-legal
safeguards for the protection of personal freedom the following legal criteria have been put
forward by the Human Rights Defender:

e when defining the fact of interference with a person's right to liberty — “depriving of
liberty” — the specific factors are the type of deprivation of liberty, the objective and

134 See, Human Rights Defender's Annual Report of 2016, pp. 149-154, also Public Report on July events of 2016, pp. 41-59.
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subjective elements of deprivation of liberty. The objective element involves the place
and time of deprivation of liberty, while a person's consent is the subjective element;!®

e deprivation of liberty occurs when a law-enforcement body, with or without exercise of
force, forbids a person to leave a place or demands to go to some other place, or the
person has to obey the police officer's will. In another case of “deprivation of liberty” is
when a person was stopped in the street and banned to leave'®, or, for instance, banned
to leave the police station even though the person had gone there wilfully, without any
coercion of force by the law-enforcement bodies!'?;

e it is not essential to realise the fact of being deprived of liberty. What matters is that the
person is no longer able to leave the place of his location!'3, which could be not only a
space utilized for some specific purposes (for instance, a cell), but also any space,
including a means of transportation!®’;

e a person gains the capacity “deprived of liberty” even when voluntarily appears at the
police station and has no opportunity to leave it;

e any interference with a person's right to liberty, independent of the grounds and
procedures stipulated by law for its implementation, should suppose provision of legal
guarantees proportional to the nature and degree of restriction;

e at the core of their activities competent state bodies should have a key approach
according to which by the mere fact of being deprived of liberty, regardless of procedural
features (criminal, administrative), availability or lack of formal procedures, exercise of
operative measures, a person must be procured with minimum rights stipulated by the
Constitution and norms of international law;

e in other words, deprivation a person of liberty, whether exercised, say, within the
proceedings of an administrative offence or criminal proceedings, or whether he has
been arrested or detained, should be secured with providing a person with certain
minimum rights and defining unified guarantees.

The requirement for provision of minimum rights targets not only at safeguarding the
right to personal liberty, but also the absolute right not to be subjected to torture. Taking
this requirement into account, the Council of Europe's Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT) has defined three
rights of persons arrested by the police among its criteria: the right for a lawyer, the right

135 See, Guide on Article 5 of the European Convention, pp. 5-7 http://www.echr.coe.int/Documents/Guide Art 5 ENG.pdf.

136 See, Gillan & Quinton v. the United Kingdom case decision of 12 October, 2010, complaint # 4158/05, Point 57.

137 See, Guide on Article 5 of the European Convention, pp. 17-18. http://www.echr.coe.int/LibraryDocs/DG2/HRHAND/DG2-EN-HRHAND-

05(2004).pdf,.

Shimovolos v. Russia case decision of 28 November, 2011, complaint # 30194/09, Point 49.

138 See, De Wilde, Ooms and Versyp v. Belgium case decision of 18 June, 1971, complaints ## 2832/66, 2835/66, 2899/66, Point 65.

139 See, Guide on Article 5 of the European Convention, pp. 17-18. http://www.echr.coe.int/LibraryDocs/DG2/HRHAND/DG2-EN-HRHAND-
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of access to a doctor and the right to inform a family or any other third person to his
discretion;

e a person deprived of personal liberty within any procedure defined by national
legislation, under international requirements, shall enjoy the following minimum rights:

1. to be informed promptly, in a language which he understands, of the reasons for his
arrest and of any charge against him;

to remain silent;
to inform a person of his selection about being deprived of liberty;
invite a lawyer;

to have medical examination, including by the doctor of his choice;

A A o

to challenge the legitimacy of depriving him of liberty, whereon the court shall order
his release if the deprivation of liberty is non-legitimate.

However, there are no explicit mechanisms and procedures for deprivation of liberty within
proceedings of an administrative offence enshrined in law. And the list of a person’s rights and
rules of notification about them in cases of restricting the right to liberty by the police have
been laid down in the sub-legal act adopted under the RA Government decree # 818-N of 14
June 2007 “On the list of rights and order of notification about them arising from restriction of
human rights and liberties”. Yet, even the requirements of the abovementioned Decree are not
followed in practice.

Taking into account the systemic character of the issue and deficiency of legislative regulations,
the Human Rights Defender has raised the question of insufficient regulations for depriving a
person within proceedings on an administrative offence and constitutionality of law
enforcement practice. In result, explicit legal evaluation of the above noted criteria for
protecting a person’s liberty by the decision of the Constitutional Court from 24 January, 2017,
specifically, the Constitutional Court stated that national legal regulations comply with the RA
Constitution in its contents, according to which since the moment of factually depriving a
person of liberty applying the actions of “summoning the infringer”, “administrative arrest”,
“preliminary detention” the person being deprived of liberty shall be provided with the rights
laid down by Article 27 and Part 1 of Article 64 of the RA Constitution as directly applying
rights, and the list of rights to be notified to everyone deprived of liberty must comprise at least
the rights set forth by Article 27 (Personal liberty) and Part 1 of Article 64 (the right to receive
legal aid).

Moreover, the Constitutional Court, reflecting upon the deficiency of legislative regulations for
procedures of depriving a person of liberty within administrative proceedings, emphasized that
“illegitimate law-enforcement practice has formed in the sphere of securing a person’s liberty,
thus even making it possible for the police to continuously implement a provision that was
rendered anti-constitutional and void by the Constitutional Court, which, in its turn, is a serious
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threat to the constitutional lawfulness in the country” and concluded that adoption of a new RA
Code on Administrative Offenses is urgent!4.

Problems recorded during 2017 come to prove the continuity of this practice!*.

Namely, the complaints filed to the Defender referred to the preliminary detention of persons to
police stations without any clarification of grounds for that. Some cases were registered when
citizens had come to a police station voluntarily or at the “invitation” of a police officer were
kept there for hours unable to leave.

Besides, examination of complaints allows us to note that the practice of “inviting” a person to a
police station and not securing his rights defined by the factual deprivation of liberty is in some
cases justified by the law-enforcement bodies on the grounds that no decision on the
preliminary detention of the person had been made as he was invited to the station within an
operative action.

In this regards, the Human Rights Defender reaffirms his position that such cases should also be
rendered deprivation of liberty and those persons should exercise due rights and guarantees
protecting them. This should become the principle of action for law-enforcement bodies.

As to the excuses of “implementing operative actions”, they cannot be accepted and that practice
must simply be eliminated.

In regards to the procedure of “inviting” to the police the RA Police have provided information
that a Draft Law “On RA Police” has been elaborated, which envisages the voluntary character
of “invitation” and also the order of delivering it.

In respect to this, it is worth noting that legally setting forth the procedure of “inviting” as a
form of voluntary visit to the police can in no way imply any of the cases of factual deprivation
of liberty.

Hence, the results of the immediate observations and legal analysis made by the Human Rights
Defender while conducting his activities prove the urgent imperative for explicit regulations for
the procedures of administrative arrest, preliminary detention and summoning the infringer,
which presume deprivation of liberty.

Therefore, conditioned by the priority of safeguarding rights of persons deprived of liberty, the
Human Rights Defender notes that iz is necessary:

1. to secure law enforcement complying with the legal standpoints of the RA Constitutional
Court. At the same time, explicit and definite procedures for depriving a person of
liberty within proceedings on an administrative offense needs setting out;

140 See, RA Constitutional Court decision U — 1339.

http://concourt.am/armenian/decisions/common/2017/pdf/sdv-1339.pdf

141 Tegislative amendments aimed to clarify procedures of detention with criminal proceedings (safeguarding right since the moment of
detention, capacity of a detained person , etc.) are discussed in the «Legislative and practical defence safeguards against “factual criminal
prosecution” part of this report.
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2. to make appropriate amendments in the acts regulating the activities of the Police, as
well as to conduct trainings for police officers in a way that each police officer gets to
know minimum rights of citizens and his obligations in accordance therewith.

9. Safeguards for accessibility of a lawyer for a person deprived of liberty and guarantees for
professional activities of lawyers

Activities of a lawyer are of key importance in the judicial system and in securing the rule of
law. Free access of a lawyer to detention facilities and his unimpeded work constitute a serious
guarantee from the perspective of preventing ungrounded criminal proceedings against a person
and to protect a person deprived of liberty from potential coercion and violence.

As the European Court of Human Rights has noted, the freedom of lawyers to conduct their
professional activities without any futile impediments is an essential element of a democratic
society and a crucial precondition to fulfil the requirement of the European Convention on
Human Rights!4.

The issue of the right to accessibility of a layer has been dealt with in the practice of the RA
Court of Cassation as well. Namely, with its judgment on the case of G. Mikayelyan of 19
December 2009, the Court of Cassation stated the definite scope of rights of a person in the
initial stage of arrest, which, inter alia, involves his right to invite a lawyer.

However, the observations conducted by the Human Rights Defender and continuous
complaints prove that in the law enforcement practice cases persist when a lawyer was deterred
from entering a detention facility to visit his client.

Thus, during his activities in 2017 the Human Rights Defender recorded cases when a lawyer
was banned from entering a detention facility, including a certain Police station.
Representatives of the law-enforcement body produced various excuses concerning banning
lawyers from entering police stations intending to assume the protection of their clients’ rights.
In particular, in a number of cases the delay in permitting entry was reason by the Head of the
Police Station being out.

Some problems have been registered regarding the inquiry body and the police station being
housed in the same administrative building. The thing is that in some cases the denial of entry
was reasoned with the absence of permission from the inquiry body, while the inquiry body
explained that it had not been informed about the lawyer’s visit.

Such obstacles to a lawyer’s professional activities are worrisome and unacceptable.

In another case of 2017 the lawyer stated that, after visiting the police station, his juvenile client
suspected of a crime was not explained his rights; procedural actions were conducted without
the participation of a lawyer or legal representative; evidence was extracted which was later
applied against him.

142 See, Elci and others v. Turkey case decision of 24 April 2004, complaints # 23145/93 and # 25091/94, Point 669.
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Taking into account that banning a lawyer may lead to negative effects, including the client
further remaining in custody or criminal proceedings, timely prevention of such illegitimate
actions is crucial.

The Rapid Response Department of the Staff of the Human Rights Defender, taking note of the
said, promptly interferes in the cases submitted to the Defender.

Despite that, when in some cases lawyers received access and appeared before the body
conducting the proceedings in result of interference of representatives of the Human Rights
Defender, they found out that the actions with lawyers’ clients had already been carried out.

Still in his Annual Report of 2016, the Human Rights Defender, reflecting upon this problem,
stated his position that it is necessary that to criminalize behavior hampering exercise by lawyers
of their functions in order to secure unimpeded activities of lawyers.

The thing is that Part 1 of Article 3323 of the RA Criminal Code in force deems hindering
exercise of a lawyer’s functions a crime.

This regulation of the cited norm defines a narrow circle of subjects from the perspective of
criminal legal impact. However, the circle of subjects hindering a lawyer’s activities can, in
practice, be much wider. The current legislative regulation does not involve the situations
when, for example, a state official does not directly hinder a lawyer’s work, but people who are
not officials and act provoked or motivated by the official.

Studies of related regulations of the RA Criminal Code have displayed that the sanction
stipulated by Article 3323 is also ambiguous. Namely, for lawyers to fulfil their duties
appropriately there is a need to provide protection of a higher level within the scope of the
mentioned Article.

Taking into account the need for legislative regulation of the current issues, in 2017 the Human
Rights Defender’s Staff prepared and circulated a draft Law “On making amendments to the RA
Criminal Code™“. The Draft proposes that:

e the first part of Article 3323 should be amended in a way that not only state officials, but
anyone who hinders the professional work of a lawyer guaranteed by law may be
considered as a subject of this crime, without limiting the circle of those subjects;

e to consider a stricter punishment for using one’s official position for the obstruction of
implementation of competencies by a lawyer or notary than that presumed by Article
3323 of the RA Criminal Code to make it compatible with Articles 164 and 319 of the RA
Criminal Code;

e to supplement the mentioned article with a new part that will stipulate liability for
obstruction of implementation of competencies by a lawyer if this was displayed through
illegally banning a lawyer from entering any place of deprivation of liberty to meet
his/her client

143 See, more details on the official webpage of the Human Rights Defender. http://pashtpan.am/media/nakhagcer-pastaban.html.
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It should be noted that through the draft of the new RA Criminal Code an attempt has been
made to enhance the safeguards of criminal law for a person deprived of liberty to exercise his
right to access a lawyer. Namely, Article 447 of the Draft envisages criminal liability of a
competent official for hindering exercise by a person under criminal prosecution of his right for
protection: his procedural rights; his right to be informed promptly, in a language, which he
understands, of the reasons for his arrest and of any charge against him. The Draft sets
punishment of maximum four years of detention/sentence for that crime.!#

While discussing the issue, the concerns of some lawyers that were voiced during 2017 either
via public information sources, or the complaints addressed to the RA Human Rights Defender
should be discussed. These concerns refer to the cases when their professional activities were
hindered with respect to entering a penitentiary institution or a court and exercising protection
of their clients’ interests, including providing them with legal aid.

The lawyers were mostly concerned by the situation when employees of a penitentiary
institution or a court bailiff, abusing their position, are trying to conduct actions presuming
personal search of the lawyer. This, for example, may mean a demand to open the bag
containing materials necessary for the lawyer’s professional activities or to produce the papers
he has for review. In case of courts, it should be noted, this happens prior to every court sitting
without any reason. This results in breach of the clients’ rights because the lawyer is unable to
enter the relevant institution. Besides, lawyers have raised the issue of displaying a
discriminatory approach towards them in the sense that, as they claim, other participants of the
court proceedings, including, prosecut